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A Question of Ethics

Karl Thoennes

How Do We Set a Standard?

How much influence do we really have in setting high ethical standards in our courts?  For example, does an eloquent and well-written ethics code really encourage employees to be more honest, fair, and virtuous on a practical, day to day level?  Do detailed, carefully crafted codes really help protect the courts and ultimately the public from employees inclined to do bad things? Do whistleblower protections really encourage employees to more vigorously defend high standards? Does a manager’s valiant defense of an ethical standard, sometimes in the face of great personal risk and challenge, reinforce high standards or does the struggle just leave the staff and the organization exhausted and stressed for years afterward?

This column talks about some of the things we do to establish, encourage or defend the ethical standards of the courts we serve, and some of the ethical lapses or scandals that seem to challenge those efforts.  Certainly it’s too simplistic to think, for example, that one scandal calls the effectiveness of an ethics code into question, or that one indicted court employee means a court is ethically challenged.  However, the ethical lapses – or in some cases, even criminal activity that I mention here -- may at least raise questions about how effective those efforts may be when some employees seem determined to do bad things. 

From Ethics Codes to Ethical Behavior?

Over the past couple years Peter Kiefer and I have spoken on comparative ethics codes around the country. Peter wrote a recent column on ethics codes in general, and we’ve done some additional work since. I may also have mentioned a session in New Jersey where we surveyed ethics codes for court employees across a number of eastern states. The variety was really remarkable.  Some states have no written ethics codes at all for non-judicial court employees, like South Dakota (although oddly enough I haven’t been able to find even one public record of a serious ethical lapse by a non-judicial court employee in my newly adopted state). Other states just publish a single page,
 or a series of general statements like NACM’s Model Code of Conduct.
  Minnesota includes a reference in the judicial canons that a judge should hold employees to the same “standards of fidelity and diligence” that the canons expect of judges,
 while federal courts published highly detailed booklets for various classes of employees and include exhaustive discussions on hypothetical scenarios.

I was impressed not only by the wide variety in how the standards were packaged, but also how broadly the standards themselves varied around the country.  For example, the Mississippi Ethics Commission issued advisory opinions that judges may personally rent office space to prosecutors and sell insurance to court employees.
 In contrast, those federal booklets recommend that court employees collecting contributions for a fishing rod as a retirement gift should disclose to co-workers that the fishing rod contributions are entirely voluntary.
 Some courts allow Christmas cookies from attorneys under the 4-element cookie test,
 or the improper influence test,
 while federal standards were (to me) incredibly strict, making Christmas cookies a Class A felony under federal sentencing guidelines.
  

Court Employees Doing Bad Things

In light of these ethics codes that vary from nothing-in-writing to advisory opinions on accepting a donut, it is interesting to see where and how ethical lapses occur in courts across the United States. When court employees mess up in very public and sometimes criminal ways, what kinds of bad things do they tend to do, or at least what catches the most media attention?  The American Judicature Society publishes a quarterly summary of cases, opinions, and other developments on judicial ethics.
  I’m not aware of a similar publication for court administrative employees, but ethical lapses are not hard to find. After reviewing dozens of scandals and often-sad situations across the country, I’m not certain that ethics codes, whistle-blower laws, or ethics champions in leadership positions in the courts necessarily provide a shield against misbehavior.  

In Colorado Springs in 2002, a court employee was arrested and charged with a number of felonies on suspicion of writing false court receipts and stealing funds.  In Lansing, Michigan in 2003, felony charges were filed against a former court clerk involved in a scheme to create dummy criminal files, and then issuing bond checks on those false files.  A clerk in Jacksonville, Florida in 2004 was arrested for stealing around 200 driver’s license reinstatement forms.  In 2005, just prior to filing this article, a former court clerk in Arizona pled not guilty to charges of embezzling “at least” $355,000 over four years working as a court supervisor. Arizona has one of the most carefully written and well developed ethics codes for judicial employees.  In just the past few years, other examples of court employees allegedly or actually doing bad things have arisen in Farmington, Missouri, Las Vegas, Nevada (identity theft and credit card fraud by a court employee, although the victim was a police officer’s wife, oops), and Los Angeles, California, where two court employees allegedly sold false proof-of-insurance papers to investigators.  Federal courts are not immune either.  For example, last year in the federal court in Atlanta, a document scanning clerk was tried on charges of leaking highly sensitive confidential information to gang members about an extensive federal investigation. In 2003 a federal bankruptcy court employee pled guilty to charges involving kickbacks from a videoconferencing and computer systems vendor.   

I could cite additional examples, but you get the idea.  My point is that these examples arise across local, state, and federal courts with a broad array of different ethics codes, auditing practices, employment policies, employee background investigation routines, court structures, and oversight mechanisms.  

Ethical Challenges & the Aftermath
Certainly as long as we employ human beings in public agencies, a few employees will do bad things no matter how strenuous our efforts to the contrary.  But beyond bad acts by an employee or two that are perhaps unavoidable from time to time, how do courts respond to broader or even more damaging situations?

Ohio has extensive ethics statutes for public employees and agencies, including the courts in some provisions, or by reference elsewhere.
  In writing and speaking on ethics I tend to read a fair number of ethics codes and statutes, and I was still impressed by the length and level of detail in Ohio’s law.  Rather than suggesting that ethics laws don’t work, perhaps it’s a demonstration of Ohio’s diligence that a number of court employees have been caught doing bad things in the past few years.  For example, two clerks in Miami County (Ohio) were caught stealing court receipts and auto title fees in 2003.
  However, putting those relatively lower-level thefts in perspective, at the time of this writing a really awful situation is playing out in Ohio involving multiple criminal indictments against a judge and court employee.  Eight court or sheriff’s employees have also filed a federal suit against the judge and the county, and apparently other suits may be contemplated.  I’m purposely vague about the specifics because at the time of this writing the charges and suits are still pending and I take no pleasure whatsoever in publicizing what must be an incredibly difficult situation for some of our colleagues in another state.  I mention the Ohio ordeal at all because as the situation was deteriorating over the past year, the now-suspended judge fired a bailiff, a probation officer, and the chief probation officer whom the judge apparently saw as threats to his alleged abusive behavior.  The terminated employees were ultimately reinstated, but what a turbulent, draining, and difficult time that must have been and perhaps continues to be for those employees and that court in the aftermath.  Still, the Ohio situation is an example to me of how a court can and often does work through some outrageously bad scenarios, and continues to function for the public and fulfill its public duty despite the damage imposed by an ethics scandal.   

So What Does Work Best?

After considering all these examples of bad acts among employees in the courts, what techniques do work best in maintaining high standards and protecting the courts from ethical failures to the extent we can?  Ethics codes, statutes, and aggressive response certainly helps, but personally I think the most effective force against bad acts is the influence, diligence, good judgment, and sometimes the personal bravery of leaders and managers in the courts.  

I know, “leadership,” blech.  Walk into any airport bookstore and you’ll see that countless trees have given their lives for the leadership/ management/personal effectiveness industry. For $29.95 authors will teach you the 7 habits of highly effective ways to move my cheese – or something like that.  Those books wouldn’t be published in such volume if they didn’t sell, and so maybe I should temper my cynicism about them.  Because I do have such skepticism about treating leadership as if it were something to be programmed into an action plan, I recommend any of those books with great reluctance. Here’s one of the exceptions: last year Barbara Kellerman at Harvard’s Kennedy School of Government published Bad Leadership: What It Is, How It Happens, Why It Matters.  

Besides confirming that even on my absolutely worst day I’m not even 1/100th as bad as some of the titanically bad managers Kellerman describes, I also found her discussion about incredibly bad and often unethical managers oddly reassuring in at least two ways.  First, in many situations (although certainly not all) the good guys ultimately triumphed.  Corporate directors eventually threw out the unethical CEO, public agencies ejected the bad guys, and even on a grander scale (like President Nixon’s resignation) higher ethical standards eventually won out – although again, sadly not always and often at great cost to the organizations or countries.  The court in Ohio I mentioned before seems to be on the road to repair, although it’s probably not over by the time this column appears, and I’m sure the employees are still recovering in some ways.  

Similarly, the recent trial and one conviction of two court employees in Brooklyn, New York, on bribery charges for fixing judge assignments in family court should demonstrate that court and other public officials are diligent and we do take action to maintain the ethical standards of our public institutions.

Certainly ethical failures in public agencies aren’t always overcome easily or well, and justice in a broader sense doesn’t always seem to be fulfilled in a way that seems quite right or sufficient.  For example, in my personal opinion – although I think this will be confirmed by a number of our colleagues – courts may too often make ethical failures among judges or even administrative employees “go away” by granting early or “disability” retirements (on the other hand, a former Court of Appeals judge in Minnesota is still serving a prison sentence for misusing guardianship funds).  
As another example you may remember the severe upheaval in 2000 on the New Hampshire Supreme Court, involving, among other things, attempts to influence judge assignments in Justice Stephen Thayer’s own pending divorce case.  From an administrative perspective, then-Clerk of Court Howard Zibel played a critical role in bringing the situation to light and maintained his ethical standards in what must have been an incredibly difficult situation.
  Disappointingly, in the aftermath of Thayer’s resignation as part of a deal with prosecutors (and the impeachment trial of the  Chief Justice and attempts to impeach two other justices), President Bush has appointed former Justice Thayer to a high-level position on airport screening systems in the Transportation Security Administration (now I’ll never get through airport security).
  Even NACM itself chose Sol Wachtler, a high profile, criminally-convicted former New York Chief judge who resigned in disgrace in 1992, as its keynote speaker at a recent conference.  

Still, even in light of these examples, I’m also reminded of the situation I mentioned earlier in Missouri.  That employee was caught and charged for, among other things, modifying the due dates on her grandson’s fine.  If that kind of ethics failure by a court employee   catches media attention across the United States, then I think we’re doing all right.  As a Nigerian judge observed to me in Washington a couple years ago, the more serious failures notwithstanding, if we’re debating cookies and cups of coffee in court ethics sessions,  it’s a remarkable thing and truly demonstrates our generally high ethical standards.  
Finally, I was reassured by Kellerman’s book for one more reason.  If employees or citizens will so actively and diligently follow incredibly bad, unethical, or even deadly and evil leaders with great loyalty through great adversity, then I think it’s logical to assume they’ll also follow leaders with high ethical standards and an idealistic sense of public duty.  Here’s hoping anyway. 

I don’t know whether or not Howard Zibel’s efforts have raised the ethical standards among New Hampshire court employees in some subtle way.  The airport management books aside, how do we measure the influence of being an example to others?  I can say for myself however that if I’m ever so unlucky to be in such an ethical dilemma, I’ll think of people like Howard Zibel, or Judge Tim Baland from Minnesota who wouldn’t accept a golf ball from me when he lost his on the golf course lest it appear to be a gift in front of the nearby attorneys, or I’ll think of the judges here who won’t let me buy them lunch no matter how often they buy lunch for me. To me, even the example of something as small as a golf ball does make a difference.  

Your comments and reactions are always welcome, however brief or informal.  You can reach me here:   


Karl Thoennes, Administrator


2nd Judicial Circuit


425 N. Dakota Avenue


Sioux Falls, SD  57104


605-367-5920, Fax: 605-367-5979

karl.thoennes@ujs.state.sd.us







� For example, the Pennsylvania Association of Court Management’s Canon of Ethics contains nine items on one page, as revised March 16, 2000.





� To refresh your memory on NACM’s Code of Conduct: � HYPERLINK http://www.nacmnet.org/codeofconduct.html ��www.nacmnet.org/codeofconduct.html�





� Judicial Canon 3 B(2) Administrative Responsibilities.  “A judge shall require court personnel and others subject to the judge's direction and control to observe the standards of fidelity and diligence that apply to the judge, and to refrain from manifesting bias or prejudice in the performance of their official duties.”





� Mississippi Ethics Commission Advisory Opinions 95-001-E, and 94-018-E.





� Getting It Right: A Primer for Judicial Employees on Gifts, Conflicts, and Other Ethics Pitfalls.  Published by the Committee on Codes of Conduct, Judicial Conference of the United States.





� What I call the “four element cookie test” is really a summary of what some courts and public agencies establish as their policy on gifts from the public: (1) the gift or token must be directed to the office or agency as a whole, not to a single recipient or employee, (2) must not be offered in exchange for any specific action, (3) must not be something that could reasonably be re-sold with significant monetary value, and (4) must not be a single object but instead must be something that could be distributed or shared by more than one person.  Under this standard for example a box of candy or plate of cookies is okay, but a store gift certificate is not. 


 


� Ohio’s ethics law on gifts: “No public official or employee shall solicit or accept anything of value that is of such a character as to manifest a substantial and improper influence upon the public official or employee with respect to that person's duties.”





� I’m kidding about the cookie felony of course, although there really is a paragraph about accepting a cup of coffee in one of those federal ethics booklets (it’s generally allowed, unless it’s really expensive coffee).





� For more information on the American Judicature Society’s work on judicial ethics, see www.ajs.org/ethics/index.asp.


� Ohio Ethics Law, Chapter 102, Sections 102.01 through 102.99, and Chapter 2921.01 through 2921.43. 





� Two County Municipal Court Employees Cited for Theft; Funds Have Been Repaid.  Ohio State Auditor Press Release, July 31, 2003.


� The transcript of Zibel’s testimony during New Hampshire’s legislative investigation seems to bear this out.  “Intellectually, I know I did the right thing.  Emotionally, this is hell.”





� The administration defended Thayer’s appointment by arguing that the former jurist had extensive experience in legal issues related to data and records privacy.   Ironically and coincidentally, Peter Kiefer’s earlier Court Manager article on whistle blowers discussed Bogdan Dzakovic, an FAA air marshal who felt compelled to go outside his agency to expose flaws in airline screening.  I’m not certain whether Dzakovic and other air marshals would now work under the agency that former Justice Thayer helps lead.  





