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Karl Thoennes and I recently conducted an ethics seminar for a clerks’ association in a state where the court employees struggle with inadequately low pay.  Many court staffers at the seminar held down second jobs in order to feed their families, and the recent upsurge in gasoline prices has certainly not helped matters at all.  One of the scenarios discussed involved employees having second jobs that might conflict with their court work; emotions naturally ran high.  One court employee asked if we thought it was unethical for a court employee to work in the evenings at a risqué sports bar.  To many in the audience, the answer was obvious.  Upon reflection the answer may be less clear than it initially appears.  The scenario below explores the question.
The Scenario

Lauri is a clerk at a large metropolitan municipal court. The pay at the court is meager and she supports her small daughter who is in middle school. To make ends meet, Lauri takes a job as a food server in the evenings at a suburban sports bar and grille about 20 miles away from the courthouse where Lauri works days.  She does not work the bar; she serves alcoholic beverages along with food when it is ordered.  She must wear the establishment’s trademark outfit, which is a pair of shorts and a tight fitting tank top. 
Lauri see her supervisor, Bob, and informs him of where she has been hired.  Bob’s response is immediate: quit the bar and grille or quit the court.  Lauri complains that she wouldn’t have to work there if the court paid a decent wage.  Besides there is no conflict of interest as she performs a job having absolutely nothing to do with court work. She has almost no chance of running into anyone who frequents the courthouse.
Working as a food server is not inappropriate and doesn’t project even the appearance of impropriety. She does not try to “get patrons drunk”; she has been trained to identify inebriated patrons and calls the management when she sees one. Admittedly, this aspect of the job is more out of legal protection for the grille than out of any moral obligation.  Although scantly dressed, her outfit is not obscene and she is not required to act in any sort of lewd manner.

Bob responds that Lauri knew the pay rate when she applied to work at the court.  Besides Bob has no control over the rate of pay and position classifications.  There is nothing he can do to change Lauri’s salary.  The fact that the grille away from the courthouse is irrelevant; the place is risqué and projects an unsavory image not reflected in community values.  Reluctantly, Lauri quits the establishment the next day.
Respondents

I called upon Jim Murchison, Trial Court Administrator with the Marion County Trial Courts in Salem, Oregon; Mark Graupmann with the Norfolk County Juvenile Court, Norfolk, Virginia;  Professor Aine Donovan, Executive Director of the Institute for the Study of Applied and Professional Ethics, Tuck School of Business, Dartmouth College; and Gwendolyn Lyford, Court Administrator in Anchorage, Alaska, to comment on the scenario.
Questions

Are there guidelines that would further delineate acceptable versus unacceptable outside employment?
Wendy Lyford has encountered the issue of employees working second jobs in establishments that serves alcohol.  It is particularly problematic in a small community where court employees are fairly prominent.  Employee could become involved in a court action as a witness or even a party.  “We discuss this possibility and the potential impact on operations in a small clerk's office (i.e., she can't handle the file, can't work in the courtroom during hearings/trial).  I reassure the employee that I won't presume that she is going violate the law in her new position or otherwise find herself involved in a court action.  However, I do note that our rules allow us to re-evaluate the potential of a conflict at any time and that I'd probably withdraw approval if this became an issue.”

“The few times that we have determined that outside employment presents a conflict are situations where the other position involves frequent access to court records.  Our decision is based on concerns that customers of the other business, competitors, and the general public could reasonably believe that the court system is offering enhanced access to our records as a result of the employee's court employment.  In addition, we feel that the temptation to spend time ‘at the other job’ during work hours is just too great.” 
Prof. Donovan recalled that the concept of conflict of interest arose as an employment and ethics issue at a time when the professions were newly emerging in the nineteenth century.  “A conflict exists when an exercise of judgment is made and an ‘interested’ party is involved.  In this case Lauri is not a professional but, rather, line staff in a professional organizational.  She is not exercising judgment in her part-time role as a food server, and, further, she is not necessarily exercising poor judgment concerning her role as public servant.”  

“Employers need to carefully consider the scope of ‘professional’ behavior and how wide a net they wish to caste in defining that category. Managerial level positions carry an obvious degree of professional behavior; the Clerk of Court would be hard pressed to justify her part-time employment at Hooters, or even the local bar.  Expectations for professional behavior increase with increased levels of responsibility. But lower level employees are not held to the same standard.  Where is the line drawn?  From an ethical point of view it would be that the action was acceptable if made public (transparency), and that the courts were informed (disclosed).”
Jim Murchison said that he personally doesn't like rules or guidelines that are too specific or detailed, because one cannot cover with every possibility.  “General statements relating to ‘conduct which reflects adversely on the court’ are common, because they are somewhat vague but can be applied to whatever specific situation you come across.  True, that is subjective, and always open to argument (that's the nature of anything subjective,) but still a better situation than some form of all-inclusive list.”
Mark Graupmann differed, seeing that as long as ethical behavior is defined in subjective terms, no clear delineation can ever be rendered.  “The very word ‘acceptable’ would require definition, as many a person’s view of what is acceptable would vary greatly.  The people of this country often relish the diversity of our nation.  You cannot have diversity without a difference of opinion.”
Do you think the specific outside job that Lauri had, crossed the line? Did her food server job reflect adversely on the court? 

Mark, Jim, Prof. Donovan, and Wendy all said that working at the bar and grille neither “crossed the line”, nor adversely reflected on the court.

Mark: “why should serving food in an apron and jeans, as opposed to serving food in a bikini, be viewed as ‘more’ acceptable?  Such a point of view would be based solely on the viewer’s background and experience.  You would then be required to enter into the debate of religion, morals, ethnicity, gender and age.  In other words, not where this issue should be founded.  This issue should be viewed as right or wrong with no middle ground.”

Prof. Donovan: “She is serving food and beverages in a legitimate establishment.  While this may not be the ideal part–time employment for court employees, it is not unlawful or undignified to serve food.  In these cases it is often helpful to apply the ‘reasonable person’ standard: would a reasonable person object to a single mother waiting tables to supplement her income at the courts?  I think not.”  

Jim:  “Being a server in a restaurant, lounge, bar or pub is not inappropriate, even when the pub accentuates the attractiveness of its employees.  As long as the uniforms and conduct do not meet the legal definitions of indecent exposure or lewd conduct, it is a job in the food service industry.  It is totally inappropriate in my opinion for Bob to project anything more on a straight-forward, legitimate employment position.”
Wendy said that unlike the situations she had encountered, Lauri's job is in another community and it is unlikely that customers at either of her jobs will be aware of her other employment.   
Does the court’s low pay give Lauri tacit permission to seek whatever outside employment she can find to feed her family?  

Neither Jim, nor Prof. Donovan thought Lauri had a legitimate claim to seek outside employment simply because of her low pay.

Prof. Donovan:  “She did, after all, agree to the terms of her employment when she accepted the position.  And she knows, one would assume, that employment in the United States Courts bears a burden of professionalism that is higher than most other employment.  She is bound to the code of conduct that all court employees are bound to – to preserve the dignity and the stature of the judiciary.”  
Jim:  “Her motivation for taking a second job does not play into the discussion of the appropriateness of the nature of the second career.  She could work as a server because she needs the money; she could work there because she likes to keep busy; she could work there because she likes the people; maybe she just likes the employee discounts.  The ‘why’ in no way changes whether or not the type of work is an adverse reflection on the court system.  It doesn't matter in the personnel context.”
Mark focused on the potential for conflict of interest.  “The employment obtained cannot be a direct conflict of interest to her current position.  Lauri wanting to work in a law office, a police station, or agencies that deal directly with the court should not be allowed.  Period.”
Does Bob have a right to dictate to Lauri how she is going to supplement her family’s income?  
Although Wendy did not agree with Bob on the ultimate issue, she did acknowledge that Lauri agreed to restrictions on other employment when she accepted her employment with the court.  “Our personnel rules require notice and approval of all outside employment and we have refused approval in a small number of cases. 

Jim thought Bob had a right to enforce the court's personnel rules.  “He has an obligation to protect the integrity and ‘image’ of the court.  However, he does not have a right to impose his own bias on the employees.  Sure, it is subjective.  I just think he's wrong.  If she was engaging in conduct which was clearly illegal, or using her position with the court for inappropriate personal gain, for example, the line is probably more clear.
In the cited case, Bob seems to be morally offended by her second job, and perhaps he would never consider such a position himself.  But unless it clearly brings discredit to the Court, it is probably beyond his right to control.”

Prof. Donovan said that Bob was well within his rights to counsel Lauri and, if needed, to indicate which types of employment would not be acceptable for a court employee. “One of Bob’s roles as a supervisor is to serve as Lauri’s mentor and, as such, he should be helping her to understand the ethos of the court rather than dictating policy which may only serve to alienate a new employee.”    

Mark countered that Bob had no right to dictate Lauri’s free time.  “As long as Lauri is not in direct conflict of interest and the activity or employment sought is not illegal, it should be allowable.  The legislature of this country is responsible for designating that which is so abhorrent to society as to make it illegal.  Last time I checked, shorts and a tank top were not illegal.”
I want to thank Prof. Donovan, Jim, Wendy, and Mark for their comments on outside employment.  If you have an ethical issue you would like to have discussed, or you would like to comment on this scenario, please contact me at pkiefer@superiorcourt.maricopa.gov.  I would also invite you to visit Karl Thoennes’ new court ethics website http://www.courtethics.org.  Karl has assembled some interesting pieces and a growing number of ethical codes from around the country and around the world.
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