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Ideally, ethics transcends time; it endures change including technological innovations.  Because technology systematizes activities, it can occasionally shine a light on practices that may have gladly lived in the shadows.  We need to think about how we will handle matters when they finally come under the blinding glare of innovation.

Scenario

Court administrator Betty has coordinated a new component to her court’s computer system called “Insta‑Rule”. This component allows attorneys to simultaneously file motion pleadings with the court, and email those same pleadings directly to the assigned judge for ruling.  With Insta–Rule, a judge can view the emailed motion, affidavit, and response.  Then, (assuming a judge does not wish to schedule the matter for oral argument), they can apply their “E–Signature” to the order and rule on the motion.  E–Signature  directly ties to the individual judge through a password and logs on to only one PC at a time.  E–Signature helps ensure that only the judge rules on motions.  The electronically signed order is emailed directly to the attorneys as well as to the file room for filing and world–wide–web display. 

Judges and their support staff (judicial assistant, bailiff, court reporter, and courtroom clerk) are generally supportive of Insta–Rule while in development.  Once Insta–Rule goes into production however, Presiding Judge Williams tells Betty that he has received calls from judges reporting that Insta–Rule has slowed rulings on orders.  Tech Support must modify Insta–Rule to allow support staff to edit the rulings before they are emailed out.  Betty is baffled by the request and assures Judge Williams that Insta–Rule already allows judicial assistants to edit orders.  The assistant then sends the order to the judge so he can apply his E–Signature.  Judge Williams replies that that the system prevents support staff from quickly processing the rulings and needs fixing.

Betty asks several judicial support staff to clarify the issue.  Agnes (a long–time judicial assistant), tells Betty that staff need to able to log into E-Signature on several PCs simultaneously, which bewilders Betty even further.  How can a judge be in more than one spot at a time, so why have E–Signature operating on multiple PC workstations?  Judge Williams contends that judges move around the office quickly, and can be at any PC in the office at any time.  If every PC could log onto E–Signature, the judge could easily work from any PC in the office suite.

The logon process literally takes twenty seconds to complete, how difficult can that be?  Finally Agnes lets slip that many judges have their judicial assistants and bailiffs sign the more mundane orders while they  work on more complex matters.  In the past, many judges have had signature stamps that their assistants and bailiffs used on motions to continue, to transfer cases, and attorney withdrawals, etc.  There is gossip that some judges even allow their assistants to rule on moderately complex motions like reconsideration of release conditions or compelling discovery.
The argument (albeit unspoken) is that if staff don’t assist judges with the more mundane matters, judges will be unable to focus on important matters.

Respondents:

I asked Janet Cornell, Court Administrator for the Scottsdale Municipal Court, in Scottsdale Arizona; Jim Murchison, Court Administrator for the Fourth Judicial District of Oregon, in Salem; the Honorable Gary Carlson, Judge of the Taylor County Circuit Court, in Medford, Wisconsin, and Gwendolyn Lyford, Court Administrator in Anchorage, Alaska, to respond to the scenario.

Questions:

How real is this scenario?

Janet Cornell thought the scenario is an actual possibility and a portent for the future.  “Because over the years, sometimes court staff, along with judges develop steps to ‘expedite’ processing, and make subtle decisions about what steps can or cannot be used. Since these types of processing steps often go unnoticed, and often look like they do not violate any guidelines, there is the possibility of having short cuts in place.”

Wendy Lyford’s most significant experience in Alaska regarding unauthorized transfers of judicial authority has been with certain types of hearings. “Years ago, we developed a rule that authorizes clerical employees (almost always the clerk of court) to become certified as ‘deputy magistrates’.  The purpose was to allow them to provide emergency coverage (bail hearings, search warrants and arraignments) on a limited number of weekends and when the local judicial officer is on leave.  In the era before faxes and (even telephones in some places), the deputy magistrate rule offered relief to judicial officers who otherwise would have been on duty 24/7.  The rule specifies the types of hearings that a deputy magistrate can hear and when they have authority to act (in essence, when there is no judicial officer available).  Significant training is required before a clerical employee can be certified.”
Wendy discovered a small number of courts where deputy magistrates were being assigned to hearings for which they did not have authority, by virtue of a creative local order or tradition.  “A couple of courts had developed interesting definitions of ‘judicial unavailability’ that did not appear to have been contemplated by the drafters of the rule and had the effect of expanding the clerk's judicial role.  I found that most of the clerks are not particularly comfortable with magistrate duties and many resented the delegation of additional courtroom duties from judicial officers who didn't also appear to be all that ‘unavailable’.”  

Although it has not always been a popular position, Wendy pushed the courts in her district to strictly follow the rule, reminding judges and clerks that deputy magistrates did not have authority to act outside its terms.  “I've argued with several judges that clerks are too busy with their regular responsibilities to add significant courtroom duties.  In general, the clerks have been grateful and most judges haven't been too annoyed by my efforts to limit the use of deputy magistrates (I still have a job!).”  

Jim Murchison commented that technology remakes our business practices.  “More clerical, lower level, routine decisions are increasingly being performed as duties delegated to staff by the judicial officers.  In the more traditional setting, historically, judicial functions could not be delegated.  For workload reasons,

primarily, [these duties] are becoming increasingly commonly performed by others.

Judge Carlson thought that the electronic scenario portrayed in Insta-Rule is probably not yet here, but portrays a timeless concept.  “. . . the idea of having somebody else do your work for you goes back a lot farther than even Tom Sawyer and his famous fence.  And that is the real ethical issue here.  Judges in this scenario are not only allowing others to ghostwrite their decisions but are encouraging and/or demanding it.   This is significantly different from assistants or law clerks writing drafts which a judge reviews (with or without editing) and the judge then appends a signature.  This scenario is predicated on no judicial input whatsoever in the final product.”  

Is this situation simply the “price of doing business” or is this a serious ethical problem?

Judge Carlson saw the scenario as a serious breach.  “There is nothing wrong with a judge requesting a law clerk to draft a memo or even a decision so long as the ultimate responsibility for the decision is laid back on the judge whose signature is at the bottom . . .  The total abdication of the decision–making process by the judge in this scenario is where it crosses the line into a serious ethical infraction.  Litigants and the public have a right to expect that the decisions and orders being produced are actually the product of the judge.” 
Janet said the situation was ripe for attention and correction.  “ . . . it is not the right way to do business. The practice would not pass the headline test. My guess is that some of these ‘short cuts’ were developed in years past when our ethical thinking was less defined.”

Jim looked at the inevitability of the situation in practical terms.  “In truth, is there much difference between the judicial officer signing a document, versus directing a staff person to ‘sign’ on the judge's behalf?  When the staff member is exercising the function under the supervision and direction of the judicial officer, simply applying a standard or directions or a matrix or following a clearly laid out set of instructions, as long as the judicial officer remains responsible and has confidence in the staff member's work, it will no doubt continue.”

Is it realistic that technological expansion will reveal practices like this? 

Janet said it is very realistic that technology will continue to uncover practices.  “ . . . preparing for automation will reveal a number of processes, some that need attention such as this, and some that indicate processing steps and practices need to be updated, made more modern and more compliant with required job roles, and checks and balances.”

Judge Carlson agreed that technology will indeed reveal more practices.  “Before the electronic Insta-Rule, the staff probably did the same thing with a signature stamp.  Write the decision, stamp the signature, send it out.  Nobody gave much thought to it at the time.  It was only the modification from a physical signature stamp to an electronic one that raised the issue.  In our automation of the Wisconsin court management system over the years, we uncovered many practices and procedures in various counties that were routine and for which no thought was given to their propriety until they wanted us to automate them.”

Betty could allow E-Signature to expand, or she could request an investigation.  Is there an intermediate choice available?

Jim wondered why Betty is fixated on the practice?  “It has been going on (apparently with the full support of the Judge, and no doubt at the direction of the Judge) for some time.  There is no reason to refuse to authorize the technological features requested.  Whether the technology is abused or not is no more or less likely than with the use of a signature stamp.  Betty can certainly warn the parties of the dangers of this practice, and encourage them to set and follow very clear guidelines, but is she obligated to prevent it?  I don't think so.”

Judge Carlson opined that Betty had limited and difficult choices.  “. . . Betty can aid and abet this process by setting up the system so they will do what they want to do anyway.  She can set it up with a warning that it should not be used unethically and let them do what they want anyway, thus washing her hands of the ethical implications.  Or she could refuse, require only one log–in at a time, and incur the ire of the entire office, and still have them do it anyway.  Not a great buffet of choices.”

Janet saw Betty’s choices to include: “a) ignoring what she has learned, b) passing it along to another ‘authority’ within her system – auditor, county, state AOC, etc., or c) commencing steps to correct it within the leadership of her own court.”

What would you do?  

Wendy said that Betty cannot ignore this practice, but the court can create a procedure to address it, “. . . just like I didn't feel that I could ignore the improper expansion in the use of clerks as judicial officers.  [Betty] can't feel confident that this chamber or others haven't pushed non-judicial decision-making beyond ‘minutiae’.  Provided that local rules don't prohibit the practice, I'd tackle this one with an open mind, suggesting that the court collectively develop a policy defining what can be ‘stamped’ for the judge by staff.  I'd point out to her judges that although the practice is convenient and probably appropriate for some decisions, having staff take on this responsibility without appropriate authority or training creates real risks for a judicial officer and the court.
Judge Carlson’s choice was for Betty to make clear her ethical obligation.  “Betty has to make clear that she cannot aid and abet what she perceives to be an unethical practice.  She must raise it with the judges and get the issue out in the open. . . .  In all likelihood, the judges will probably respond that this is just a necessary aspect of getting their work done, that it is their signature at the bottom of every order and that they are taking responsibility for it.  They will probably insist that they do roam through the offices during the workday, stopping at one clerk or assistant or another, checking something over, and ‘signing off’ on it.  If so, Betty will probably have little choice but to accede to the request to put the signature capability on various computers.  She could offer to make the signature stamp process a shorter process (30 seconds is a long time, Betty, in the electronic world).  But in the long run she is probably not going to be able to budge the already entrenched process without getting arguments that the technological assistance she is trying to provide is merely amounting to the ‘tail wagging the dog.’”

Janet saw a multi-prong approach.  “(a) discussing with the presiding judge the process that has come to light – albeit inadvertently and unofficially (Betty should recall that Presiding Judge Williams is also a judge and may support judicial independence, and the inappropriate practice).  Betty may summarize with the PJ how the court arrived at this point (e.g., practices have grown up over the years, in good intent to be efficient) and discuss probable actions that need to occur (as in, stopping the process of staff doing the signature), (b) agree with the PJ about discussing directly with the affected judge and staff that the practice does not fully comport with processes and could put the court in a bad light – would not pass the headline test, (c) determine which technology processes could take the place of the short cut (minus the inappropriate parts) – for example, perhaps a 2-phase process could be established whereby the staff still prepare documents for signature, but the actual signing must be done by the judge in a possible 2nd step that could take the place of the prior ‘short cut.’  Betty should be prepared for resistance and the need to maintain the ‘short cut.’  However, she should work toward insuring the integrity of the court and system by working within court leadership to remove any inappropriate processes. If strong resistance occurs, then Betty may consider engaging the state AOC for an opinion about proper practices, or engaging an audit to assist with the move for change.

Jim, on the other hand, did not think this required dramatic action on Betty’s part.  “Staff routinely prepare documents for the Judge to sign, and I think every one of us has worked with Judges who will essentially sign anything presented for signature, at least from trusted staff and lawyers.  The problem is not the use of the signature stamp, or the technological equivalent of one, but rather the extent of delegation of authority and level of oversight provided by the judicial officer.  Personally, I am a traditionalist, who doesn't like the practice at all.  But the reality of life is that the press of business and extent of workload will induce some to follow this practice.  For those who do, there are risks.  It is up to them to weigh those risks and decide their course of conduct accordingly.  Betty should caution them, but the ultimate decision is the judge's.”

This topic raised a greater diversity in opinion than most so we must have touched upon an interesting topic.  All the respondents agreed that this issue will come to the forefront often in the years to come.  Thanks again to Jim Murchison, Janet Cornell, and Judge Carlson for their thoughts and opinions on this scenario.  I would like to hear from you if you have comments about this or any previous columns.  Most particularly, call, write, or e-mail me if you have or know about a situation involving an ethical concern.  My telephone number is 602.506.1447.  You can write me at the Maricopa Superior Court, Criminal Department, 101 West Jefferson Street, Phoenix, AZ85003.  My e-mail address is PKiefer@superiorcourt.maricopa.gov.
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