A Question of Ethics

A Case of Small Town Blues

Before his famous duel with
Aaron Burr, Alexander Hamilton
listed all the arguments for and
against accepting Burr’s chal-
lenge. Did Hamilton’s list of pros
and cons constitute two compet-
ing sets of ethical codes and their
commensurate underlying val-
ues? Do most of us possess mul-
tiple sets of ethical codes whether
we know it or not? What must
we do as professionals and as
responsible human beings when
faced with these conflicts?

I thought we would give
court administrator Bob (the star
of our last two columns) a rest
this issue. Let’s turn to Carol, a
colleague living in a small town
about 50 miles from Bob’s court
in the big city.

Carol has worked as clerk of
her one-judge court for 15 years.
She, with the help of her chief
deputy, supervises a staff of
seven. Divorced, she barely
makes ends meet while raising
her preteen son on her own.

Judge Muller has been the
judge of Carol’s court for the last
10 years. Judge Muller, politically
savvy, very well connected, and
quite willful, has been known to
carry a grudge for years. Many
legal careers have suffered when
local attorneys opposed Judge
Muller’s wishes.
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Carol’s chief deputy has
recently resigned. Carol adver-
tises for a new deputy and estab-
lishes a selection procedure
following the county’s personnel
policies. Judge Muller comes to
Carol and tells her he has encour-
aged Ted, his next-door neigh-
bor’s son, to apply for the job.
Ted just graduated from the local
community college’s criminal jus-
tice program. Carol knows Judge
Muller’s next-door neighbor is a
long-time contributor to the
judge’s campaigns. Carol points
out to the judge that, although
Ted meets the minimum qualifi-
cations, several excellent candi-
dates with years of experience
have already applied. She re-
minds the judge that the court
might even be sued if she
chooses an obviously lesser quali-
fied candidate. The judge replies
that he is sure big-city out-of-
town candidates would not
bother suing a small-town court;
they would simply move on to
the next job opening. The judge
assures Carol that Ted would
work out fine.

Hoping to avoid an uncom-
fortable situation, Carol asks the
judge if he would mind sitting on
the review panel. The judge re-
plies he is much too busy to
waste his time asking pointless
questions to clearly unqualified
applicants, especially since Ted

has applied. Carol finally asks
the judge, point blank, is he
ordering her to hire Ted? The
judge, choosing his words care-
fully, says he never told Carol to
hire Ted, only that he thought
Ted would do an outstanding job.
The judge turns on his heels to
leave the office saying, - “Ulti-
mately, of course, the decision is
yours, Carol.”

Carol gets the message, re-
maining aware that she serves at
Judge Muller’s pleasure. She
questions how she would care for
her son if she lost her job.
Clerking is all she knows, and the
pay at the court is better than
what she could expect in the pri-
vate sector.

Carol convenes the review
panel, on which she serves as a
member. Ted comes in eighth on
the final list. She decides to hire
Ted. Judge Muller comes to her
office the next day to congratu-
late her on her wise choice.

I asked Janet Cornell, judicial
administrator of the Superior
Court in Phoenix, Arizona, Sandra
Schuyler, deputy court adminis-
trator for the Eighth District Court
in Kalamazoo, Michigan, and
Marsha Edwards, manager of the
Dallas County Criminal Courts in
Dallas, Texas, for their views on
Carol, Ted, and the judge.

continued on page 52



Question of Ethics, continued

Did Judge Muller act
unethically expressing his
opinion about Ted to Carol?

Sandra and Marsha both said the
judge exerted undue influence
over Carol. Janet disagreed, say-
ing judges commonly hire em-
ployees at will. Judge Muller
was merely expressing his opin-
ion about how well Ted would
fit the job.

Did Carol act unethically
hiring Ted?

All three thought Carol acted
unethically. Marsha pointed out
that Carol is responsible for
spending taxpayers’ money ap-
propriately. Both Marsha and
Sandra said Carol should have
gone through the normal selec-
tion process and chosen the best
qualified candidate.

Did Carol violate the NACM
Code of Ethics?

Both Janet and Marsha said
Carol violated Article I, Section
C, which requires us not to be
unduly affected by kinship, posi-
tion, or influence.

Was Carol following a dif-
ferent code of ethics in
making her decision?

Janet thought Carol was fol-
lowing a different, probably a
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more personal, ethical code.
Sandra thought self-preservation
is not at the same level as ethics;
Carol simply acted out of self-
preservation. Marsha said there is
no such thing as different codes
of ethics. Carol was faced with
circumstances forcing her to com-
promise her ethics; ethical com-
promise does not constitute a
new code.

Was Carol justified in mak-
ing her decision?

No one thought Carol’s deci-
sion was justified. Janet said, al-
though she could understand
why Carol made her choice, ulti-
mately she must be able to justify
her selection to both herself and
others; Carol could not do that.
Sandra said Carol must look to
her greater responsibility of carry-
ing out her job. Marsha said, in
one sense, Carol had good rea-
sons for making her choice, but
reasons often become rationaliza-
tions. Carol was not fair and
honorable in her selection, which
is a better definition of a justified
decision.

What could Carol have done
to avoid this situation with
Judge Muller?

Janet thought Carol should
not have pressed the issue with
the judge. Carol could have

recused herself from the selec-
tion process (however this may
have made the process more dif-
ficult). Sandra thought Carol
should have stood her ground.
The judge would eventually get
over his disappointment, but giv-
ing in would have set an even
worse precedent. Carol might
have been able to present the
judge with the option of using
Carol as the excuse for why the
court did not hire Ted. Marsha
thought Carol might have re-
cruited a prominent community
member to sit on the panel. The
presence of a prominent citizen
would have given more credibil-
ity to the process. in Judge
Muller’s eyes. No one thought
Carol should have overruled the
review panel’s recommendation.

I want to thank my three
contributors for their reflections
and ideas. Together, they en-
gendered several new view-
points to dealing with ethical di-
lemmas as this. CM
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