
Scenario #3:

A Future Up in Smoke
Helen Winslow (Sue Ryan)
My name is Helen Winslow and I’ve been the assistant court administrator for about seven years now.  I have a big problem: I smoke.  I’ve tried to quit dozens of times.  I’ve chewed nicotine gum, used the patch, and even tried hypnosis.  Nothing works.
Why is this big problem? Two years ago Judge Jenny Abrams’ father passed away from lung cancer.  Ever since then, her honor has been a fanatic against smoking and smokers.  She tells anyone who will listen, why no one should smoke.  If she finds out she has young people in her court who smoke, she lectures them right from the bench on how disgusting a habit it is.
Recently our court administrator, Ed Lawrence, retired.  Phil, one of the supervisors, and I applied for Ed’s job.  I’ve been here for six years, four years longer than Phil. I’m the assistant court administrator so I’ve frequently stepped in when Ed was out of the office.  An interview panel of three, headed up by Judge Abrams interviewed us both, then the panel offered the position to Phil.  The judge wrote on the selection criteria form that Phil interviewed better; he showed himself to be a more dynamic thinker (heavy sarcasm).

After her honor announced that she had chosen Phil, I met with her privately.  I told her flat out that she was bias.  Things got loud and ugly.  The judge admitted that she completely disapproves of my smoking.  She told me to get some serious professional help.  I told her I had tried to quit many times. She finally said that I have no future in this court as long as I smoke.

Marie Roselli (Mindy Demars)
My name is Marie Roselli and I’m the court’s HR director.  About a week ago Helen Winslow comes to me complaining about Judge Abrams choosing Phil over her for the court administrator position.  She says the judge is biased because she, Helen, smokes and the judge hates smokers.  Helen says the judge even admitted as much in a private conversation they had.  I asked her, if the judge would admit to what she said it publicly?  Helen did not answer.
I advised Helen that the court’s code of conduct bans discrimination based on protected classes (race, color, religion, national origin, sex, political affiliation, age, marital status, mental or physical disability, or sexual orientation).  Smokers aren’t a protected class.  I told Helen that I really can’t take any action simply because the judge is an anti–smoking fanatic.
Helen
I told Marie that smoking has nothing to do with someone’s knowledge, skills, or ability to do the job. What about overweight people or people with tattoos? Are they out of luck? Marie says that if a candidate is in a bona fide protected class HR could act.
The Hon. Jenny Abrams (Char Mauch)
I am Judge Jenny Abrams and I’m an Oregon Circuit Court judge.  Two years ago, my father died from lung cancer.  No one! I mean no one should die from lung cancer.  Smoking does affect employees’ ability to do their job.  Smokers stink! They smell like ashtrays and customers don’t want to be around them.  Plus, they are always outside puffing on their cancer sticks, and wh8ile others have pick up theslck from the work they aren’t doing.

Discriminating against smokers is perfectly legal in Oregon by the way.  Look at the Judicial Department Personnel Rules.  It’s not just Oregon.  I read in the Los Angeles Times that the State of Alabama’s insurance carrier charges state employees who smoke $24 a month extra and they are also going to charge obese people extra too. 

But this yapping is all irrelevant.  I chose Phil because he was the better candidate.  End of discussion.
Question for Helen:

The judge said she chose Phil because she was the best qualified.  How can you prove your case to Marie?

Can you empathize with the judge at all?
Question for Marie:

Even though the code of conduct doesn’t explicitly exclude discrimination to a non-protected class, wouldn’t it be the right thing to do?
To what degree did the fact that it was a judge who Helen is complaining about come into your decision not to take action?

Question for Judge Abrams:

Do you think that possibly subconsciously you might have favored Phil because he doesn’t smoke?
Answer: Even if I did (and I’m not admitting to that), it isn’t unethical.  Smoking is not a protected class.  To answer your question, no Helen smoking didn’t, in any way, come into my decision making process.  

