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Whistleblowers are intriguing.  They reside in a fascinating corner on the field of ethics. An organization’s misdeeds, or the circumstances of an event, become so morally repugnant that a whistleblower is provoked to reveal a hidden story.  Scandalous, long ignored, wrongs are exposed.  Organizations and individuals are often hurt, sometimes mortally.  Occasionally whistleblowers are praised, but often scorned and derided.  In some cases their motives are impugned or their stories discounted.

“Whistleblowing” is a very real issue within the justice system.  At one time or another, many court administrators have been faced with the decision whether or not to reveal a scandal; investigate allegations; or manage an going scandal within their court.

Below are the brief sketches of five individuals who “blew the whistle” on an organization or a situation.  By design, none of the sketches directly involve the courts.  A few of the individuals are obscure; others are almost legend.  Some are recent; others are from the past.

Why do they do it?  Would they do it again if they knew the consequences?  More importantly, how does society view whistleblowers?  How should we react to them?

The Whistleblowers  

Bogdan John Dzakovic

John Dzakovic (pronounced JOCK-o-vich), 47, a 14-year veteran air marshal in the FAA’s Security Division and head of a special airport security team whose job it was to test security measures at airports worldwide.  His team defeated airport security systems nearly 90 percent of the time. In 1988 he sent a letter up the FAA chain of command describing the types of airport security problems his team regularly observed; he received no response. Rather than correcting security flaws that his team uncovered, FAA management tried to bury its findings, and required the team to notify airports prior to conducting future tests.  In 1999 his team uncovered major flaws in the CTX bomb detection systems.

After September 11, Dzakovic decided that speaking publicly was his only avenue to make a difference.  He “blew the whistle” on airport security; was interviewed by the Office of Special Counsel for the Secretary of Transportation; and appeared at a Whistleblowers’ Forum on February 27, 2002.  He does not expect the Whistleblower Protection Act to shield him from harm, and believes whistleblowers need more protection.

Colleen Rowley

A plain-spoken 21–year attorney and FBI special agent, Rowley delivered a letter to FBI Director Robert S. Mueller III and key lawmakers on May 21, 2002, complaining that FBI headquarters in Washington put up "roadblocks" as Minneapolis agents frantically tried to obtain a search warrant for Zacarias Moussaoui’s belongings.  Moussaoui, the reputed “20th highjacker,” possessed a personal computer containing data on the cockpit layouts of large commercial aircraft and telephone numbers, including one in Germany for the roommate of Mohamed Atta, the terrorist ringleader.

Rowley’s letter asserted that FBI headquarters discouraged innovation, drowned agents in paperwork, and punished those who sought to cut through the bureaucracy.  One result was that the FBI had too little information to stop the September 11th attacks.

Rowley testified before the Senate Judiciary Committee and before the Senate and House Intelligence Committees.  In her testimony she expressed concern that there was too much control in Washington and too much bureaucracy in the FBI.  “Six to nine levels [of bureaucracy] is pretty ridiculous," Rowley said, referring to an organizational chart of the revamped FBI.

Director Mueller testified with Rowley on her concerns over the handling of cases such as the Moussaoui case.  Mueller welcomed the criticism and promised no retaliation against Rowley, who sought protection under federal whistleblower laws.  Mueller admitted that, had headquarters personnel known of the now famous “Phoenix memo,” they would have probably approved Rowley’s search warrant request. In July 2001, the “Phoenix memo” warned that followers of Osama bin Laden might be training at U.S. flight schools and suggested a nationwide canvass of such schools.  Mueller’s view is not universally shared.  Others FBI officials believe that, even with advance knowledge of the “Phoenix memo” canvassing U.S. flight schools would have been interpreted as illegal profiling.
 

Sherron Watkins

Watkins, an Enron executive, warned company chairman Kenneth Lay in August 2001, that the company might collapse due to accounting scandals. The law firm of Vinson & Elkins (Enron’s counsel) concluded in mid-October of that year that further investigation was not needed. Watkins also offered Lay public relations advice on how to blame others for Enron's escalating financial problems. By October 30, with the company's fortunes worsening, Lay met again with Watkins, telling her that he intended to restate Enron's earnings as well as fire both Vinson & Elkins and Arthur Anderson. Watkins testified before a subcommittee of the House Energy and Commerce Committee on Enron and her role in the company’s collapse.

Linda Tripp

Linda Tripp was a 48 year old divorced White House secretary in first the Bush Administration and then under Clinton.  The Clinton Administration forced Tripp out of the White House and to a job in the Pentagon’s Public Affairs Office.  In the fall of 1997, Tripp began secretly taping her conversations with co–worker Monica Lewinsky regarding Lewinsky’s affair with the President.  On January 12, 1998, Tripp called the Office of Independent Counsel, and eventually revealed that she possessed taped conversations with Lewinsky, who was preparing to perjure herself about her affair.  Later Tripp cooperated with the Independent Counsel, participating in a sting to obtain additional information from Lewinsky. 

Tripp has been both extolled by supporters as a courageous whistleblower, and vilified by her critics as a treacherous friend.  Tripp was charged with felony wiretapping, but the charges were later dismissed.

John Dean

Dean became counsel to President Richard Nixon, when John Erhlichman gave up that post to become the President's chief domestic adviser. Dean, along with a number of other Nixon Administration officials, became involved in efforts to cover up White House involvement in the 1972 burglary and wiretapping of Democratic National Committee headquarters at the Watergate complex.  When Dean became worried that he might become the scandal’s scapegoat, he broke ranks.  When he revealed evidence of White House involvement in the burglary to prosecutors, Nixon dismissed him.  Dean’s later testimony during Senate hearings implicated high–ranking White House officials.  He asserted that Nixon was involved in efforts to cover up the scandal. Dean's allegations played a key role in Nixon's eventual resignation.  Dean was convicted of conspiracy to obstruct justice and to defraud the government and served four months in prison.  After the scandal Dean became an author, a screen–writer, and an investment banker.
 

The Respondents

I encouraged our respondents to add their own recollections of these sketches.

	· The Honorable Gary Carlson:
	Judge of the Taylor County Circuit Court, Medford, Wisconsin

	· Cynthia Banks:
	Los Angeles Superior Court Human Resources Department

	· Marcia Goodman;
	Manager assigned to the Management Services Division of the Superior Court in Orange County, California.

	· Gwendolyn (Wendy) Lyford:
	Area Court Administrator, Alaska Court System, Anchorage, Alaska


Questions


Are there common threads through these various stories?

Both Cynthia Banks and Wendy Lyford saw many of the same threads.  Most of the individuals cited were not the decision–makers. They tried to work through approved channels.  With Rowley, Watkins, and Dean, they apparently offered warnings, but those warnings were overlooked.  When the system did not respond to what each felt was a critical situation, they had no choice but to go outside the system.

Wendy thought the same threads exist in more common situations. Typically, "whistleblowers" she has known have been clerical employees who found a supervisor or judicial officer's conduct untenable.  Some have tried to deal directly with the supervisor, but felt the response was inadequate. For most employees, taking on a judge is as significant and scary situation.

Marcia Goodman said Dzakovic and Rowley were apparently motivated by altruism.  Exposing incompetence in their respective agencies was intended to improve the security of the United States against terrorist attacks. Neither sought personal gain or other benefit.  Neither had committed a criminal offense prior to their disclosures. Watkins, Tripp, and Dean were all motivated by desire for personal gain and/or revenge, and all had committed criminal offenses or ethical breaches either prior to (Watkins and Dean) or during (Tripp) their whistleblowing activities.
Having read the sketches, what is your reaction to whistleblowers?

Marcia said that whistleblowers must be judged by the motivation that inspires them.  With Dzakovic and Rowley, their actions were highly commendable and in the public interest.  The chief benefit of whistleblowing (as illustrated in these sketches) is as a catalyst for exposing and routing out corruption and incompetence, particularly when such flaws contribute to lapses in local or national security, or threaten the health and welfare of the population

Wendy noted that whistleblowers inevitably point out problems and weaknesses in systems that we assume (or hope) are working as they should be. Often, the whistleblower forces us to focus on issues we hope might just resolve themselves we ignore them long enough.

Cynthia said that, especially with significant ethical decisions, we need to open ourselves to the possibility of unintended consequences.  Society does not appreciate or admire whistleblowers.  They are thought to be deceitful and not grateful for opportunities that they have had.  Additionally, society thinks that whistleblowers may have had some part in the deceit, but have not been fully included in the decision, or did not reap the rewards of the decision.

How does society react to whistleblowers? How should it react?

Marcia Goodman thought that most of society considers a whistleblower's motivation.  Society respects individuals motivated by noble or altruistic goals, and wishes to see them protected from retaliation. On the other hand, individuals motivated by personal gain, such as John Dean's hope to reduce his prison sentence or Linda Tripp's desire for publicity, have met with scorn.

Wendy Lyford is grateful to every single person who has been brave enough to step into the role of whistleblower. However, virtually every employee Wendy has known has moved on to other employment within about a year of the incident. 

Most leave because they perceive the response to be inadequate. For example, a "whistleblower" may (justifiably) expect a bad manager to be fired. The reality in state government is that it's difficult or impossible to terminate someone, however poor his or her performance. While we have responded in some cases with a significant personnel action--the terms of which we must keep confidential even from the whistleblower--the fact is that a bad supervisor may not be "cured." We may have dealt with the specific problem identified by the "whistleblower," only to have new issues arise. Despite our efforts to show support for whistleblowers' efforts, most find it difficult to continue working. 

Judge Carlson noted another theme: the mischief maker. Not all whistle blowers act out of a high minded sense of propriety or outrage. Some want to "blow the whistle" because of some "wrong" only they can perceive; some use the "I'll blow the whistle on you" as a form of blackmail in order to stay in the game (i.e., keep their job); some want to blow the whistle on nonexistent gripes or problems they themselves have created (perhaps a Munchausen-by-proxy whistle blower). These people can be even more problematic for an organization. At least a real whistleblower has truth and justice on his/her side; the other kind are just treacherous.

The real problem everybody has with whistleblowers is that nobody likes a tattletale. From the time we were little kids we learned the rules: “don't squeal on your buddies.” So tattletales are always treated as the bad guys. They certainly are people in whom we can no longer place any trust. If they tattled once, they'll tattle twice. Which is why invariably the tattletale (whistleblower) ends up with the short end of the stick. Forget about whistleblower protection laws; sooner or later, the rest of us will get 'em. Look at one of the most recent ones, Colleen Rowley. Even though the Director of the FBI said everything was hunky-dory, she is now in trouble. Of course, it isn't for the whistle blowing. Oh, no. Never would it be that. But...her performance just isn't "up to snuff" anymore. Heh heh heh. We'll get her.
Do we need to change our institutions in order to accommodate whistleblowers?  

Wendy and Cynthia both said they were most interested in creating a working atmosphere that helps eliminate the need for whistleblowers.  We should first look at our organizations and ask why there is a need for whistleblowers.  Wendy’s highest level managers have been fostering more direct communications with employees at all levels of the organization. Encouraging employees to communicate outside of the traditional "chain of command" is a little scary, particularly for mid-level supervisors. However, the hope is to create an environment where employees will feel comfortable bringing an issue to management’s attention before it reaches the "crisis" stage.

Cynthia added that institutions should allow for the breeding of different ideas.  It is not always the fact that something is unethical that brings about a whistleblower.  Oftentimes, there is a lack of tolerance for different opinions.  Institutions, organizations, and our business schools need to set the foundation for a wide spectrum of input, and review upon final decision–making the intended and unintended consequences of actions and decisions.  As the Court, we have the higher obligation to protect against unethical behavior and to open ourselves to input and choices that bring about not only the appearance of justice, but real justice.

Marcia did not think it necessary to change our institutions in order to afford legal protections for whistleblowers whose motives are genuinely altruistic. The willingness of a few insiders to take risks is the only protection the public has from entrenched corruption and mismanagement.  When institutions, be it governmental, business, religious or academic, are operated purely for profit or expedience, the interests of the community either ranks a distant second or is not considered at all.

Gary Carlson noted the moral dilemma.  Although we can't stand tattletales--we don't like 'em and we don't trust 'em. But in a public sense, we need them. How else can we root out corruption and restore public order? How else can the FBI break the Mafia but with getting a tattletale from the inside? How else can the secret shenanigans of Enron come to light? How else can we learn the ice cream manufactures are planning to reduce the size of a quart of ice cream to 1 3/4 pints so it doesn't look like they're raising their price?
We can't live with them, and we can't live without them.

Look at it this way: the term whistleblower comes from a sports analogy; the referee who blows the whistle to stop the play because a foul has been committed. We love it when they call the foul in our favor; we vilify them when they go against us. So as it is in the sports world, so it is the "real" world.


We still have much to chew on here.  Whistleblowers as noble or vilified?  Are they essential to a democratic society or self–serving snitches? Once again, thanks to Marcia, Wendy, Cynthia, and Gary for their comments on this controversial topic.

I urge you to email your comments to me on this or any previous column.  Be sure to include your full name, location, and job title.  My email address is pkiefer@superiorcourt.maricopa.gov.
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