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The Internet pervades our lives and blends our public and private relationships.  People now post their journals on web “blogs” for all to see, yet many perceive these postings possess a private intimacy.  What is the balance between one’s personal rights and public obligation?  The introduction of NACM’s Model Code of Conduct calls us to “preserve the integrity and independence of the judiciary.”   As court employees, we can hold private opinions, but when can those opinions be shared with others?  As court employees, we support the court as an institution; must we refrain from common gossip and “water cooler talk” to manifest that support?
Scenario 
Heather graduated from law school eight months ago and took a job as Judge Potter’s judicial secretary.  Privately, she saw the job lasting only a few months until she passed the bar, then would undoubtedly be offered a job at a corporate firm.  Having an idealistic view of the court system, she was taken aback by the casualness of discussions to which she has been privy outside of Judge Potter’s chambers.  After failing the exam, she becomes embittered at the prospect of a short​–term job now lasting much longer.  She has taken to filling her time by regaling a circle of her old law school buddies with emails about the “behind the scenes” antics of the court.  Her circle is large enough that her amusing (and disparaging) anecdotes have started drifting out into the daily gossip exchange that wafts its way through the courthouse halls.
Carefully not naming names, Heather’s descriptions have given younger lawyers plenty at which to guess and chuckle.  Examples have included descriptions of prominent attorneys laughing derisively at witness slip–ups, bailiffs bumbling through jury selections, and jokes about unnamed but teasingly described jurists (including sarcastic comments about a jurist who calls a fellow judge before every motion ruling).
Heather’s email stories finally come to the attention of court administrator Ed.  Although Judge Potter assigns Heather’s daily tasks, “on paper” Ed supervises her.  Ed chats with Judge Potter, then calls Heather to his office where he recounts the gossip.  He threatens to order the technology bureau to print all emails from Heather’s office PC.
Heather is livid, adamantly contending that her emails are private and Ed has no right to look at them.  Even if Ed does look at her emails, she is perfectly within her first amendment rights to discuss work with whoever she pleases as long as the discussions do not take her away from her court duties, and she does not personally impugn anyone’s reputation.  Heather snaps that if Ed insists on sneaking around peering at emails, he will still not find a single message disparaging a specifically identified individual.  Ed does order the tech bureau to pull the emails and Heather is true to her word.

Ed verbally reprimands Heather for disparaging the court as an organization and inappropriately using the office email system for personal use.  Heather files a grievance contending there is no personnel rule prohibiting court staff from expressing their personal opinions; reprimanding her violates Heather’s first amendment right to free speech. She also points out that Judge Potter has never criticized Heather for failing to complete her duties because she was busy emailing friends.
Ed counters that although no rule exists against disparaging the court, the practice is unethically destructive to the court as a governmental institution.  Heather’s free speech right is tempered by her obligation to support the court.  Emailing her friends so often that it comes to the attention of the court administrator is “beyond the pale.” 
This sparring moves toward a confrontation, only to be diverted at the eleventh hour when Heather quits the court to become an investigator for a criminal defense firm at a substantial pay increase and with time for her to study for the next bar exam.
Respondents

I asked Frank Maiocco, Trial Court Administrator with the Kitsap County Superior Court in Port Orchard, Washington; Phyllis Smith Court Management Consultant, Yuba City, California; Joi Sorensen, Assistant to the Executive Officer, Los Angeles Superior Court, Suzanne Stinson Court Administrator for the 26th Judicial District, Benton, Louisiana; and Gwendolyn Lyford, Court Administrator in Anchorage, Alaska, to respond to questions about the scenario.

Questions
Do you think Heather is ethically obligated to refrain from making disparaging comments?

Joi Sorensen felt that Ed is at a disadvantage in disciplining Heather.  “I believe that Heather, as a court employee and judicial secretary, has an ethical obligation to the Court. However, without a code of ethics for employees, adopted by the Court or in the State Rules of Court, Ed is in a very weak position to address this matter with Heather.”
Frank Maiocco saw Ed’s position as much stronger, “Upon accepting employment, Heather becomes an ‘officer of the court’ which bears great professional responsibility.  In her position, she is duty-bound to promote public trust and confidence in the Courts.  In her role, she is viewed as a direct reflection of the Judges and the Court as an institution.  If she fails to recognize the significance of this, and/or discounts the extent to which she has been entrusted by the judges to carry-out this role, she has no business representing the Court in any capacity.”
Gwendolyn Lyford thought it would be difficult accusing Heather of an ethical violation.  “Although I would consider Heather’s communications to be a serious breach of trust and discretion for someone in her position, I would find it difficult to argue in favor of an ‘ethical obligation’ to support the organization.  I also searched hard in the scenario for anything that I might point to as a violation of the Canons or typical court confidentiality rules.  It appears to me that she came as close to the line as possible, but probably didn’t go over it.  Nonetheless, if she had been my employee, I would have been comfortable reprimanding her without having to refer to the contents of her messages.” 

Phyllis Smith remarked that the only question worth addressing here is whether Heather has an obligation to refrain from making disparaging comments about the court.  “This is not a question of free speech.  We all know an employee does not have the right to say inappropriate things on the job without consequence.  An employee can’t yell at a customer or insult the boss and claim First Amendment rights. . . .it’s up to the court to inform employees of this obligation.  In this case, the employee, a graduate of a law school, can be expected to know her activities are wrong, but many new employees will not have the benefit of her education.”
 
“In new employee orientation, the court should share its expectations of the employee.  Working for the court is not like working for the 7-11; the court is a special institution that requires and deserves the respect of society, including (especially?) of those who work there.  Court employees should accept, believe in and promote the tenets of the U.S. court system, such as innocent until proven guilty, everyone’s right to competent representation, and an impartial jury.  Heather’s remarks are all about reducing the stature of the court, showing disrespect for the institution.”
Does Heather’s first amendment right to free speech supersede her obligation to the court?

Frank saw Heather’s obligation to the court as paramount. “Heather’s responsibility as an officer of the court trumps her right to free speech.  That may be a tough pill for many to swallow, but made necessary by the fact that Heather’s position is so directly adjacent to the Judge(s).  Individually, she has assumed a demeanor and a role that can potentially promote the Court as an institution to be revered, respected and honored, or ridiculed.  [Her] remarks, made particularly while she is engaged in performing her assigned responsibilities, are a direct reflection of how the Court views itself.  If Heather and Ed cannot mutually agree on this philosophical point, then Heather needs to freely express herself in a less responsible position somewhere else.”

In Joi’s opinion, Ed is hobbled by the lack of personnel rules.  “Again, without personnel rules addressing employee conduct, Ed is in a difficult position to address her contention of first amendment rights, unless he can make a case that her actions have specifically damaged the Court, judicial officers or litigants. As he can prove that the e-mails were produced on court time, when Heather should have been working productively for the court, this should have been his focus.”
Can Ed look at Heather’s emails?
Wendy recounted that she can and does track employees’ emails. “Each month I receive a report of the District employees who have made the court system’s statewide list of the ‘top 50’ e-mail senders.  The list looks only at messages sent outside of the system.  Since very few of our clerical employees have any business-related reason to send messages to an external address, the alarm bells go off almost every time I see the name of a non-professional employee on the list.
“Virtually every time I’ve investigated I’ve found the same scenario: an employee who spends a large part of many days ‘chatting’ with friends or family online. I see multiple days with strings of 10, 20 or more messages.  The communications aren’t obviously limited to the lunch hour or a break.  One or two messages in a day doesn’t violate our policy of ‘reasonable personal use,’ but 10 or 20 messages almost every day amounts to a lot of work time that’s not devoted to working.  With one exception, an employee accused of disseminating confidential case file information outside of work, I have never had to look at the actual messages to make a case for disciplinary action.”      

Suzanne Stinson referred to her court’s policy on the use of computers.  “Internet usage and e‑mail may be regularly monitored by information systems personnel and prohibited or unauthorized use shall be promptly reported to the respective department manager or court officer for appropriate corrective action.” 

Joi noted that that Heather’s e-mails were produced using court equipment on court time. “Heather should not have had any reasonable expectation of privacy. However, this question could have easily been addressed, if the Court had a policy on e-mail and electronic access. The policy adopted by the Los Angeles Superior Court clearly states that use of electronic communications equipment and systems are for court related use only and employees should have no expectation of privacy.” 
Frank agreed with Joi, “Heather is sending e-mails during normal business hours while directly (arguably) fulfilling the job for which she was hired.  Ed has a right to scrutinize her e-mails as broadly as he has the authority to review any written work product she may prepare in the normal context of her position.  The fact that she is using publicly-funded equipment and computer network to send e-mail really doubles Ed’s responsibility to review her e-mails if he believes no legitimate business purpose draws from it.”  

Is it appropriate for Ed to reprimand Heather for disparaging the court even without a specific personnel rule prohibiting it?
Frank believes it entirely appropriate.  “Ed’s job is to set the performance and conduct expectations for his employees.  I think it is safe to assume that a law school graduate has enough sense to understand the nature of this role in a court setting.  At its core, Heather is simply being asked to act in a professionally responsible manner, something she should be well-equipped to do given her education.  The scenario indicates that she was reprimanded, not fired.  The reprimand will serve as an opportunity to clarify any misunderstandings regarding what constitutes professional responsibility in very certain terms, and effectively reset clearer, expressly-delineated performance and behavioral expectations.”  

Joi thought Ed’s would be better off taking a different approach.  “Without a personnel policy or code of ethics, Ed is in a grey area for enforcing discipline regarding employee comments. In this case, it would have been more effective for him to focus on misuse of court resources and conducting personal business on court time.”
Heather raises the issue of misusing public resources as a criterion for discipline.  Is that a legitimate issue that should concern Ed?

To Joi, Ed should have addressed this in his initial discussions with Heather. “Again, a code of ethics and policy on electronic access would have given Ed the tools he needed to take appropriate disciplinary action against Heather. As the Court Administrator, it is Ed’s responsibility to ensure that the necessary personnel rules and policies are in place to protect the court. His failure to do so caused, what should have been, a very clear cut disciplinary matter to turn into a constitutional debate.”

Phyllis saw Ed’s position as clear cut.  “An employee cannot abuse the court’s resources for personal use.  In this case, resources include the computer, the computer system, the emails sent on that system, and the employee’s paid time at work.  All of those things are for furthering the court’s business.”
Frank agreed with Phyllis. “Heather’s use of the court’s computer equipment and network, and her regular transmission of personal e-mail which achieves no legitimate business purpose during regular work hours are tremendous causes for concern.” 
Wendy recalls that Heather’s situation is similar to many employees with e-mail problems.  “Almost all have been very bright and competent. Their supervisors describe them as highly efficient employees who complete assigned tasks more quickly than their coworkers.  The employees defend the time on line because they ‘finish all their work faster.’   Most bristle at our suggestion that we pay them to work for 7.5 hours a day and expect that they will take on other duties if they have time.  In some cases we discover that the quality of the employee’s work has suffered because of the distraction of the frequent chatting.  With closer scrutiny we discover, for example, that speed is resulting in unacceptably high error rates.  I wouldn’t assume that Heather’s online time hasn’t adversely affected her work.”

Thanks again to Phyllis Smith, Joi Sorensen, Frank Maiocco, Gwendolyn Lyford, and Suzanne Stinson, for their comments on using the email and employees rights to free speech.  This issue is bound to involve more and more of our work environment.  We will watch how it plays out in the future with “blogs” and the growing variety of electronic communication opportunities available.  If you have an ethical issue you would like to discuss, or you would like to comment on this scenario, please contact me at pkiefer@superiorcourt.maricopa.gov.  I also invite you to visit Karl Thoennes’ court ethics website http://www.courtethics.org., where  Karl has assembled a variety of ethical codes.
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