A Question of Ethics: A Supervisor’s Dilemma
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Dealing with personnel matters is where we are faced most often with obvious and perplexing ethical problems.  Being a supervisor, we are presented with dilemmas of “doing the right thing” versus “letting something slide”. How do we treat our friends when they become our employees?   How do we live with ourselves when we must make difficult choices?

Scenario 
Dan and Dale are friends and both have worked in the court for about a year.  Dan just received his college degree and was recently appointed to the new supervisor post over the courtroom clerks units.  Having completed the new supervisor training program, he is committed to being a sensitive and compassionate supervisor (in a court not known for outstanding treatment of its employees). Dale keeps thinking about getting his education restarted, but having fun with his pals is just more fun than evening classes at the local college right now.  Although Dan and Dale don’t socialize as much as they used to, they still chat regularly.  In fact, Dan finds the chats useful in knowing what the other clerks “really think” when Dan has to dictate court policy on various issues.  

Late one Saturday evening Dale calls Dan from the local police station.  Dale has been arrested for possession of marijuana in his car with a companion.  He had a joint and his companion had some cocaine.  Dan drives to the police station, bails Dale out, and then drives him home.  The entire drive back, Dale is hysterical.  Completely humiliated, Dale is certain he will lose his job.  Through the hysteria, Dan calmly advises Dale to report the incident to Human Resources first thing Monday morning as court policy requires.  Despite Dan’s advice, Dale tells no one else at the court, naively assuming that the problem will simply go away.  Dan sees Dale on Wednesday and asks if Dale went to HR yet.  Dale responds that he plans to just as soon as there is a break in the court proceedings.

On Thursday, one of the judges has lunch with a long time friend who is also a local detective.  The detective tells the judge that one of the court’s own has been arrested on drug charges.  The judge immediately goes to court administrator Bob, who consults with HR and, by the end of the day, terminates Dale.  (Dale’s worst fear is realized).  The reason for the termination is not the possession charge, but for not being forthcoming.  Bob then reprimands Dan, who reminds Bob that the court rules call for Dale, not Dan, to report the incident.  Bob tells Dan that having been aware of Dale’s arrest since Saturday evening, Dan had an ethical obligation to inform HR. 

Respondents

I asked James Murchison, Trial Court Administrator with the Marion County Trials Courts in Salem, Oregon; Professor Aine Donovan, Executive Director of the Institute for the Study of Applied and Professional Ethics, Tuck School of Business, Dartmouth College; Gwendolyn Lyford, Court Administrator in Anchorage, Alaska; and The Honorable Gary Carlson, Taylor County Circuit Court Judge in Medford, Wisconsin to respond to the questions.

Questions
Is Dan ethically obligated to tell HR? Is he justified in just urging Dale to report, but not telling HR himself?
Prof. Donovan said Dan may have thought he was doing the right thing as a friend, but Dan’s promotion into a supervisory role alters his role as friend.  “[Dan’s] professional obligation, as stated in the rules of the court, was to notify HR about the incident.  As a friend to Dale he had a further obligation to counsel Dale about behaving responsibly.  Dan should have been more direct with Dale and made clear that he had obligations as a supervisor that trumped his friendship with Dale.”  

Judge Carlson thought Dan had done nothing unethical.  Aware of Dale’s situation, Dan correctly advised Dale to contact HR on Monday morning.  When he became aware that Dale had not done so by Wednesday, Dan again correctly told Dale to contact HR immediately.  Both times Dale ignored his advice, ultimately to his peril.

The question is whether Dan had a duty to either:

1. Walk Dale down to HR himself on either Monday morning or Wednesday; or,

2. Tell HR without giving Dale the opportunity to fulfill his obligation.

“Because there was no organizational rule obligating Dan to do either 1 or 2, there is no basis for a reprimand of Dan.  Further, if Dan had contacted HR before Dale could do so, Dale would be in the ‘damned if I do and damned if I don’t’ situation.  It would have almost required Dan and Dale to engage in a comical rush to the HR office to see who got there first, because the one who was 2nd would obviously be in trouble.”
Judge Carlson does think that once Dan learned on Wednesday that Dale had not reported the incident to HR, Dan should have given Dale an ultimatum to either report or Dan would do so.  “[Dan] could also have encouraged Dale by asking if he wanted Dan to go with him to HR to make the disclosure, thus aiding his friend by providing support while being forceful in upholding the organizational rules.”
Jim Murchison agreed with Prof. Donovan that, like it or not, Dan is now a representative of the management of the Court and as such he has ethical responsibilities beyond those of line staff employees. . . . “encouraging Dale to self-report to HR is fine, but he cannot escape from his own responsibilities by simply putting the burden on Dale.  Reminding Dale to report is good; encouraging him to follow through is good; but Dan is still on the hook on his own, as well.”
Wendy Lyford reported that Anchorage has a personnel rule that essentially eliminates the dilemma Dan encountered in the scenario. Anchorage requires an employee charged with a criminal offense to notify his/her supervisor immediately.  Upon receiving notice, the supervisor is required to take precautions and prepare a written statement to HR.  “Precautions usually include a requirement that the employee access case records, both paper and electronic, as a member of the public would, not discuss the case with any judicial officer, and take personal leave to attend hearings.  We have additional rules that require notification and similar precautions if an employee or a close family member is involved in a civil or criminal matter filed in the court where he/she works.  Since the rule went into effect about two years ago notification has become routine.”    

Other clerks now consider Dan “a stand up guy” because he didn’t “rat” Dale out, and he gains favor with the clerks becoming an outstanding new supervisor.  Is it acceptable since Dan’s actions actually benefited the court in the long run?  
Three respondents agreed that Dan not coming forward would garner him only short- term rewards. 

Judge Carlson predicted that Dan’s semi-hero status for not ratting out his buddy will be very short-lived.  “Dan will have to make it clear to the other employees (and Dale, when he is reinstated by the Administrative Law Judge [or whatever] for improper discharge by Bob), that his ultimate duty to the integrity of the courts is number one and that although he can be relied on for support, they will have to comply with the departmental regulations nevertheless.”
Jim thought that the other employees appreciating Dan's “unethical” stance, does not make Dan's position any more ethical. “Trading off an unethical act for a possible positive effect in the long run is pretty Machiavellian, but still does not change the nature of the act in the first place. Dan is now a supervisor; with that position comes responsibility, which may damage his popularity, but that is part of the territory.”

Jim agreed with Judge Carlson that at some point other employees would come to realize that Dan's unethical conduct demonstrates lack of responsibility and weakness of personality, not the strength of a "stand up guy."
Prof. Donovan also saw that Dan's actions (or lack of) could come back to haunt him as someone who looks the other way when faced with a tough management/ethical choice.  “This type of behavior has short-term benefits and long-term negative consequences; it will not benefit the court in the long run.”    

Wendy said that the transition from peer to supervisor often is very challenging for new supervisors and for co–workers, particularly when the promotion is within the same department.  “I always counsel a newly promoted supervisor on the need to establish appropriate social boundaries with co-workers.  Fairly innocent activities like having lunch with one or two co-workers can be interpreted as favoritism and generate dissention in the department.” 
Does Dale have a right to his own privacy regardless of the consequences?

Jim asked what privacy is being safeguarded.  “The arrest is a matter of public record.  The upcoming court case (assuming that one is filed) is public record.  Within the public safety community, word of mouth is common.  There is no privacy.”

Prof. Donovan responded that privacy issues are modified according to the type of work one chooses to do.  “The courts have a long standing and well promulgated policy about behavior.  Infringement of those rules impacts the integrity of the entire judiciary.”       

Judge Carlson stated that Dale’s privacy rights are virtually non-existent in this case.  “He was arrested and charged with a crime.  Presumably, this arrest and the criminal case are public record.  The court policy is that court employees are required to report arrests and criminal charges to the HR department.  I don’t really see a privacy interest here that is being violated.”  

Does the public have a right to transparency in employee dealings?

Wendy pointed out that the rule used in the Anchorage Court sends a clear message that the system sees that transparency in employee dealings trumps any claim for confidentiality with regard to matters that will be reflected in public records.   “Many of our courts are in small communities where Dale’s charges wouldn’t be a secret for long.  We feel that it is very important to ensure that our employees have no preferential access to the system and that this policy is clearly stated in our personnel rules.”  

Prof. Donovan could see the situation both ways.  “Organizations (including courts) generally maintain confidentiality regarding routine personnel actions.  I would argue this is a good thing. However, if an employee is arrested and booked, that is public information that should not be held in confidence.”   

Judge Carlson asked what is really meant by “transparency”.  Taking on the job as a court employee doesn’t mean that person’s entire life is now to be lived in a fishbowl and that court employees have no right to privacy whatsoever.  “An individual’s right to privacy must be balanced against the public’s right to know.  There is no bright line rule here other than that the public probably thinks, rightly or wrongly, that court employees must adhere to a higher standard than other people.  The court system should not engage in any activity to ‘hide’ Dale’s situation.  Nor should the court unnecessarily go out of its way to highlight it.  If inquiry is made, point to the public record.  If necessary, issue a press release emphasizing Dale’s right to a presumption of innocence to which all people are entitled as part of our system of justice concerning his criminal case. Remind people that the employment issue is different and unrelated to guilt or innocence in the criminal case.”
Some difference of opinion on Dan’s role although in end, agreement that withholding this type of information is not an acceptable practice.
Thanks again to Prof. Donovan, Judge Carlson, and Jim for their comments on outside employment.
A Note on My Previous Column:

In my last column, entitled The Evening Shift, some of you will recall Lauri who worked in a court by day, and waitressed at a sports bar in the evenings wearing a skimpy outfit.

Phyllis Smith, Court Management Consultant, emailed me how interested she was in the ethics article.  She pointed out that even though the scenario was intended to deal with outside employment, it could also address differences in treatment of women and men.  She went on to make an insightful observation.
“Would Lauri’s supervisor have been so adamant if a male employee were working at the same bar, probably wearing more clothing because that’s the establishment’s dress code?  Even if Lauri were wearing something less than shorts and tank top, would the supervisor tell male employees they could not patronize the bar?”
“It is not uncommon to criticize women for working in a place where no ‘decent’ woman would work, no matter what their financial situation, and it’s just as common to ignore that many men are spending their money in such a place, an activity that only erodes a family’s financial condition.”
“So, while a court’s ethics code may be written as if it is gender-blind, court management needs to be cognizant of the way the code may impact men and women differently.”
If you have an ethical issue you would like to have discussed, or you would like to comment on this scenario, please contact me at pkiefer@superiorcourt.maricopa.gov.  As always, I invite you to visit Karl Thoennes’ court ethics website http://www.courtethics.org.  Karl has assembled some interesting pieces and a growing number of ethical codes from around the country and around the world.
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