                     MEASURING JUDICIAL ETHICS 

           ABA-CEELI’S Judicial Reform Index:

            A Practical Tool That Can Help Measure the State of Judicial Ethics

In the past 15-20 years, a world-wide consensus has emerged with respect to the core values that must guide and the key principles that must govern the conduct of Judges if the judiciary in a country is to successfully establish the primacy of the Rule of Law and secure for itself recognition as an independent, co-equal branch of government.  

The commonly recognized core values of a modern judiciary are:


Independence
  Impartiality     Integrity     Propriety    

 Equality     Competence & Diligence     Accountability

The key principles which must govern the conduct of Judges who truly seek to honor, uphold and enforce these core values can be stated as follows:

Independence. Judicial independence is a pre-requisite to the rule of law and to the fundamental guarantee of a fair trial. A judge should therefore uphold and exemplify judicial independence in both its individual and institutional aspects.

Impartiality. Impartiality is essential to the proper discharge of the judicial office. It applies not only to the making of a decision itself but also to the process by which the decision is made.

Integrity.  Integrity is essential to the proper discharge of the judicial office.

Propriety.  Propriety, and the appearance of propriety, are essential to the performance of all of the activities of a judge. 

Equality. Ensuring equality of treatment to all before the courts is essential to the due performance of the judicial office.

Competence and Diligence. Competence and diligence are prerequisites to the due performance of judicial office.

Accountability. Implementing these principles and ensuring the compliance of judges with them are essential to the public’s trust and confidence in a judiciary. 

The emergence of a consensus regarding the core values which need to be held by and the key principles which must govern the conduct of conscientious judges has also led to the identification of certain organizational and structural features which must be put in place to assure both judicial independence and judicial accountability. Those features include:

· freedom from interference

· standards for recruitment and selection 

· conditions of service, remuneration and tenure

· initial and ongoing education and training

· privileges, immunities, and liability

· restrictions on extra-judicial activities

· standards relating to conflicts of interest

· standards relating to ex parte contacts

· standards and requirements for disclosure

· standards for withdrawal and disqualification

· rules, procedures, and remedies for judicial misconduct

As efforts to improve the judiciary have been undertaken country by country around the world, some patterns have developed. In many countries, a Code of Judicial Ethics has been adopted and a Judicial Council created. These Councils are often given primary responsibility for the approval of policies and implementation of measures which make possible actual day-to-day functioning and operation of the component parts of a modern judiciary as discussed in the preceding paragraph. 


The adoption of Codes of Judicial Conduct and the establishment of Judicial Councils, although critically important, are just the first steps in the creation of an accountable, independent, impartial judiciary that can effectively function as a co-equal branch of government. Once Codes are passed and Councils created, the really hard work of Judicial Reform begins. 


Judicial Reform activities can take many shapes. Whatever specific activities are undertaken in a particular jurisdiction, both academic commentators and the individuals actually involved in the reform work itself recognize how important it is to be able to measure whether progress is being made. One particularly useful tool that can be used to measure whether progress is being made in connection with Judicial Reform activities is the Judicial Reform Index (JRI) developed by the American Bar Association’s Central European and Eurasian Law Initiative (ABA-CEELI).


The purpose of the Judicial Reform Index is to assess a cross-section of factors important to judicial reform.
 Through use of the Index, those engaged in judicial reform activities in a particular country are able to: (a) better target judicial reform programs, and (b) better evaluate whether progress is being made toward establishment of an accountable, effective, independent judiciary.


The Judicial Reform Index is made up of thirty different factors which directly relate to the development of an accountable, effective, independent judiciary. The 30 factors are in turn placed in one of six pertinent categories: 

I. Quality, Education and Diversity

II. Judicial Powers

III. Financial Resources

IV. Structural Safeguards

V. Accountability and Transparency

VI. Efficiency

Each of the thirty factors consists of a descriptive “headline” (e.g. Judicial Qualification and Preparation) and a narrative statement which explains what is contemplated by the factor.
 For example, the narrative statement which explains the Judicial Qualification and Preparation factor reads as follows:

Judges have formal university-level legal training and have practiced before tribunals or, before taking the bench, are required (without cost to the judges) to take relevant courses concerning basic substantive and procedural areas of the law, the role of the judge in society, and cultural sensitivity.

When ABA-CEELI conducts a Judicial Reform assessment, data collected in connection with each factor in the Index is evaluated in light of the narrative statement pertinent to each factor and a value -- positive, neutral, or negative -- is assigned. The value assigned to each factor reflects the relationship of that factor’s narrative statement to the conditions then existing in that country’s judicial system. Thus, where the statement strongly corresponds to the reality in a given country, the country is given a “positive” score on that factor. If the statement is not at all representative of the conditions in that country, then the country is given a “negative” score on that factor. If the conditions within the country correspond in some ways but not in others to the narrative statement for a particular factor, then a “neutral” score or value is assigned for that factor.

 One advantage of CEELI’s “scoring” methodology is that second round and subsequent completion of a JRI allows those involved in Judicial Reform activities in a particular country to identify the extent to which shortcomings noted in the first-round assessment have been addressed. Second round and subsequent assessments also make it possible to identify areas where backsliding has occurred.

At least half of the thirty factors listed in CEELI’s Judicial Reform Index have a direct relationship to judicial ethics. Those factors (and the categories in which they can be found) are as follows:

I. Quality, Education and Diversity

2. Selection/Appointment Process

3. Continuing Legal Education

II. 
Judicial Powers


8. System of Appellate Review


9. Contempt/Subpoena/Enforcement


III. 
 Financial Resources


       
11. Adequacy of Judicial Salaries

13. Judicial Security

 IV.       Structural Safeguards

14.Guaranteed Tenure

15. Objective Judicial Advancement Criteria

17. Removal and Discipline of Judges

18. Case Assignment

19. Judicial Associations

V. 
Accountability and Transparency


20.  Judicial Decisions and Improper Influence


21. Code of Ethics


22. Judicial Conduct Complaint Process


23. Public and Media Access to Proceedings


24 Publication of Judicial Decisions

VI.
Efficiency




28. Case Filing and Tracking Systems

The connection between each of these factors and the ethicality of judicial conduct can readily be seen through a few illustrations. For example, the narrative statement for Factor 11, Adequacy of Judicial Salaries, reads as follows:

Judicial salaries are generally sufficient to attract and retain qualified judges, enabling them to support their families and live in a reasonably secure environment, without having to have recourse to other sources of income.

In its October 2004 Kosovo Judicial Reform Index (Volume II) report, CEELI gave Kosovo a “negative” score on this factor, noting that

“judicial salaries are extremely low and not sufficient to attract or retain qualified judges to support their families. The low salaries lead to poor morale and open the door to corruption.

Similar findings regarding the adequacy of judicial salaries can be found in CEELI’s most recent JRI reports on Serbia and Armenia. In the September 2005 JRI (II) report on Serbia, it was noted that “judicial salaries remain unsatisfactorily low and do little to attract or retain qualified judges.” The report went on to state:

The issue of judicial salaries remains a source of considerable concern and consternation among members of the judiciary. [Although] judicial salaries have improved somewhat since 2002,…nevertheless they are still considered inadequate for a middle class existence. The relatively low salaries of judges in comparison to those in the private sector keep many law students from considering a career in the judiciary. With the best and brightest legal professionals seeking better salaries outside the judiciary, the overall competency and qualifications of judges continues to decline.

On the topic of Judicial Salaries, CEELI’s December 2004 JRI (II) report on Armenia reached this conclusion:

While judges’ salaries are now paid in a timely manner and are comparable to the salaries of other high-level government officials, they are not adequate to support a respectable livelihood. The consequence is reported endemic corruption.

 The commentary section on Factor 11 in the December 2004 JRI (II) report on Armenia went on to observe:

Although now paid in a timely manner, judicial salaries are not deemed adequate by virtually all respondents, even though they compare favorably to the salaries of similar-ranking governmental officials. Low salaries are one of the major reasons cited for the presence of bribery in the judicial system. Virtually all respondents felt that most, if not all, judges take bribes citing the poor economic situation as the main reason for this state of affairs. One judge’s eloquent analysis of the current situation was that “A judge’s salary should be sufficient so that the public has the moral right to demand honesty.” The apparent willingness of judges to discuss perceived causes of bribery is, of course, an important precursor to the mitigation of corruption.

                                                                                                                                                The narrative statement for Factor 2, Selection/Appointment Process, reads as 

follows:

Professional judges are appointed based on objective criteria, such as passage of an exam, performance in law school, other training, experience, professionalism, and reputation in the legal community. While political elements may be involved, the overall system should foster the selection of independent, impartial judges.

In CEELI’s February, 2004 JRI report on Kazakhstan, it was noted that

…the appointment process has been criticized for lack of transparency and objectivity in deciding who is placed at the top and the bottom of the list. Some respondents believe that the process is based more on cronyism or corruption than on objective criteria. According to one observer, a judgeship in Almaty can be purchased for $100,000. These allegations, of course, could not be confirmed, but surely a better method would be to place the candidates in a hierarchical order and appoint them according to the grades that they receive in the examination.

Similar concerns regarding the judicial selection and appointment process were noted in CEELI’s September 2005 JRI (II) report on Serbia and in its December 2004 JRI (II) report on Armenia. 

                        Serbia:

Although the judicial appointment process is considered less politicized than it was during the Milosevic era and in the recent past, the prevailing view is that political considerations and nepotism continue to take precedence over the objective criteria that do exist.

Armenia:
There is much controversy over the subjectivity of the interviews, since nothing about the interview process or evaluation criteria is delineated in the law or in the Ministry’s Charter. …due to the apparent lack of transparency in the process of selecting judicial candidates, there is a widespread public perception that this process is guided by bribery, nepotism, and partisanship.


The narrative statement for Factor 8, System of Appellate Review, reads as follows:


Judicial decisions may be reversed only through the judicial appellate process.

CEELI’S February 2004 JRI report gave Kazakhstan a “negative” score on the System of Appellate Review factor. The JRI report concluded:

While judicial decisions may only be reversed through the judicial appellate process, prosecutors can take special appeals on cases that have been closed, and may also suspend the implementation of court decisions pending such special appeals.

The Analysis/Background section of the JRI report for Kazakhstan on Factor 8 went on to note:

Another concern related to the appellate process is that judges can be subjected to disciplinary sanctions if too high a percentage of their cases are overruled. “The most important concern for a judge,” one lawyer said, “is that his decision not be overturned.” While not many disciplinary proceedings have been commenced against judges for reversals, as one judge said, “it is unpleasant for a judge to hear his name come up as a person whose decisions are reversed a lot.”

The narrative statement for Factor 9, Contempt/Subpoena/Enforcement, reads as follows:

Judges have adequate subpoena, contempt, and/or enforcement powers, which are utilized, and these powers are respected and supported by other branches of government.


In CEELI’s October 2004 Kosovo JRI (II) report, it was noted that

Some respondents believe that certain risks may play an unexpected role in hindering the enforcement of judgments. For example, judges are often reluctant to enforce certain measures, such as stopping illegal construction, due to perceived or real dangers from powerful people or forces involved. As one respondent explained, “it is enough for a judge to have imagination; you do not need to send him a letter.”

Similar concerns were noted in Armenia, where the responsibility for the enforcement of judgments is vested in an office within the Ministry of Justice. The Armenian JRI (II) report noted that “the enforcement of judgments is inconsistent and, in many situations, subject to significant delays. [A]ccording to many respondents, bailiffs enforce, or fail to enforce, judgments in response to external influence, bribery, or other forms of corruption.”

The narrative statement for Factor 15, Objective Judicial Advancement Criteria, reads as follows:

Judges are advanced through the judicial system on the basis of objective criteria such as ability, integrity, and experience.

CEELI’s 2005 JRI (II) report for Serbia includes this observation regarding judicial advancement in that country:

Many judges believe that political connections and loyalty to government officials continue to play a factor in judicial promotions despite the advent of objective criteria set forth by law. A lack of transparency surrounding the deliberations of the HJC [High Judicial Council] in its decision-making contributes to this perception. The promotion of many judges perceived to be mediocre by their colleagues is considered to be an example of this phenomenon. The politicization of judicial advancement is also thought to have an impact on how some judges decide cases that involve the interests of the government or political parties.

Like Serbia, Armenia received a “negative” score on Factor 15, Objective Judicial Advancement Criteria. The December 2004 JRI (II) report for Armenia on this factor concluded:

The criteria for judicial advancement are not delineated in the law. The promotion process is not transparent, and personal or political influence of certain officials is perceived as significant to judicial promotions.

In the Analysis/Background commentary on Factor 15, the Armenian JRI (II) report notes:

The promotion criteria are not specified anywhere in the law, which  raised concerns among many respondents. For instance, it is not known whether judicial statistics play any role in the compilation of the List of Professional Advancement. The List includes those persons…who deserve promotion by virtue of their professional, business, and moral character. These terms are not defined in the law, and there is a feeling among many respondents that they are applied subjectively by the Minister of Justice.

The narrative statement for Factor 17, Removal and Discipline of Judges, reads as follows: 

Judges may be removed from office or otherwise disciplined only for specified official misconduct and through a transparent process, governed by objective criteria.

CEELI’s February 2004 JRI report on Kazakhstan noted the existence of a “number of concerns” about “the process for the discipline and removal of judges” in that country.

First, some of the grounds for suspension or removal are unclear. It could be easy, for example, to get rid of a politically independent judge by offering to transfer him/her to a less desirable location, or transferring him/her to a different position, or even dissolving the entire court. This is particularly troubling since the power to do these things ultimately rests with the discretion of the President. *** Several interviewees mentioned that a number of judges had retired under pressure from the executive.

The Analysis/Background section of the JRI report for Kazakhstan on Factor 17 went on to describe and discuss a disciplinary process established by the Union of Judges of Kazakhstan. The process included establishment of an Ethics Commission which can receive complaints from private individuals, officials, and organizations. Unfortunately, the Commission is only given 30 days in which to review a complaint. As one member of the Commission noted, the Ethics Commission

is not a very powerful institution. Complaining parties and judges are not required to take an oath, and most judges do not take it very seriously. “A public reprimand,” she said, “is almost nothing.” Moreover, out of thirty judges responding to a questionnaire, only ten reported that they had read the UJK Code of Conduct.

The narrative statement for Factor 18, Case Assignment, reads as follows:

Judges are assigned to cases by an objective method, such as by lottery, or according to their specific areas of expertise, and they may be removed only for good cause, such as a conflict of interest or an unduly heavy workload.

CEELI’s October 2004 JRI (II) report for Kosovo noted that “[m]ethods of case assignment vary from court to court but none is particularly objective.” The report went on: 

Respondents identified delay in case assignment as a significant problem. The delay is attributable primarily to a disproportionately high number of cases in comparison with a shortage of judges. Many more cases are brought than are solved. … Respondents also complained that the case overload presents a ripe opportunity for corruption.

On this same factor, the 2005 Serbia JRI (II) report notes:

Although it is believed that case assignment can still be manipulated by court presidents if they elect and are determined to do so, many judges suggest that the system functions much more transparently and fairly than it did during the Milosevic era, when it was common for politically sensitive cases to be directed to those judges trusted by the regime. ***

Several judges noted that they have been assigned cases which they would rather not have received, because they are too politically sensitive and could affect their prospects of advancement if they are forced to rule against one of the interested parties.

Problems with regard to Case Assignment can easily continue even when the law explicitly provides for the assignment of cases on a rational basis using objective criteria. For example, here is the conclusion reached in the April 2004 Bulgarian JRI (II) report on the Case Assignment process:

The assignment of cases is left to the discretion of the court president as there are no formal standards governing case assignment. Even though computer capability exists in several courts to assign cases randomly, it is seldom, if ever, utilized.

The Analysis/Background section on Factor 18 in the 2004 Bulgarian JRI (II) report goes on to note:

Although case assignment is generally conducted on a rational basis using objective criteria, abuse of the system thrives, and is one of the major causes of improper influences on the outcome of court cases. A court president or designee who wants to influence the outcome of a case, or who wants to support the career path of a judge, can willfully assign cases to particular judges. Knowing the propensity of certain judges to succumb to influence, the court president or designee can direct cases to them. The reverse is also true. Cases can be withheld from judges who refuse to bow to external pressure. Some judges are assigned simple cases that can be processed quickly, thereby allowing them to receive a higher number of cases, which enhances their record. Since advancement in the Bulgarian judiciary is based largely on numbers, a judge with a high caseload is promoted faster than judges with a low caseload, even though their cases may be considerable more complex and the quality of their decisions superior.

Similar concerns surfaced in the 2004 Armenian JRI (II) report on the Case Assignment factor, even though the Council of Court Chairmen had directed the Chairmen of First Instance Courts “to assign civil cases by territorial jurisdiction, and criminal and administrative cases randomly and equally.”  It was noted that 

case assignment is a way for court chairmen to influence or control the judges (i.e. by assigning to a judge more or less “lucrative” cases). The absence of a random, objective method of case assignment is perceived as enabling the possibility of favoritism in the assignment of cases.

The narrative statement for Factor 20, Judicial Decisions and Improper Influence, reads as follows:


Judicial decisions are based solely on the facts and law without any undue influence from senior judges (e.g. court presidents), private interests, or other branches of government.

The October 2004 JRI (II) report on Kosovo, while observing that judges, for the most part, did not feel or encounter pressure from other judges or government officials, also noted that

[m]ost respondents acknowledged that the judiciary is susceptible to societal pressure from friends, family, and the community. Kosovo is a small region with strong familial and societal connections. Sometimes judges become victims of violence or recipients of direct threats. They may also receive more subtle harassment through repeated phone calls or letters.

On this factor, the Serbia 2005 JRI (II) report concludes:

Although pressure on the judiciary has eased somewhat, legislative and executive authorities can and sometimes do use the media to publicly criticize judges in order to influence judicial decision-making.

In the Analysis/Background section on Factor 20 in the Serbia 2005 JRI (II) report, we find these comments:

Although the judiciary today enjoys a higher degree of independence than it did during the Milosevic era, when political influence and so-called “telephone justice” were endemic, vestiges of this period remain and continue to impede its genuine independence. *** Suspicions do remain that the government authorities and members of the parliament still seek to influence the judiciary, the conduct of judges, and judicial decision-making in high-profile political and commercial cases by exerting pressure through media statements. Many also believe that the judiciary’s continuing reliance on the Ministry of Justice for material resources and salaries impedes its institutional independence and opens the door to undue influence and political pressure on judges in the conduct of proceedings.

The extent to which private interests, including organized crime, seek to influence the judiciary is unclear, but allegations of corruption and improper influence are somewhat common. According to one press report,…there were at least 15 cases of judges accepting bribes in 2004, ostensibly in return for rendering a decision favorable to the bribe payer.

Similar, perhaps even more troubling comments regarding Judicial Decisions and Improper Influence, can be found in CEELI’s February 2004 JRI report on Kazakhstan and in its December 2004 JRI (II) report on Armenia. The Kazakh report concluded: “Courts are reported to be subject to undue influence both from state powers as well as private economic interests.”  In its commentary on Factor 20, the Kazakhstan JRI report noted the existence of constitutional provisions and legislatively enacted laws which were intended to prohibit any interference with the independent administration of justice by the courts. Despite these provisions, however, the Kazakhstan JRI report indicated that



judges are clearly subject to undue pressure from a variety of sources.

[T]he procuracy has the power to review and suspend certain judicial decisions. Moreover, judges are fearful of having their decisions overturned. This means that they are extremely hesitant to find against the sate or to oppose the procuracy. *** The judiciary remain[s] under the control of the President and the executive branch.

           *          *          *    

One international lawyer complained that state agencies seek to influence courts by having senior officials come to court not to participate in the process, but rather to exert influence over the judge or the court chair. *** Another lawyer … explained how he used what would seem to be improper means of swaying judicial opinion: he would bring powerful and connected individuals to sit in the court when important matters were at stake. “Thank God our proceedings are open!” he rejoiced.

 




 *          *           *  

The judiciary is widely presumed to be corrupt. *** The 2003 Nations in Transit by Freedom House found that “[c]orruption is rampant at every level of the judicial system, and bribes, rather than appeals to higher courts, ordinarily settle cases. Lawyers and human rights monitors testify that judges, prosecutors, and other officials solicit bribes in exchange for favorable rulings in nearly all criminal cases. *** One lawyer spoke quite openly about corruption, [explaining that one] option is to pay a bribe to a clerk at the court to “misplace” a file. He went on to describe how there were two “mafias” of lawyers – one that worked with prosecutors and another that worked with judges. He also made clear that judges do not take bribes directly, but use intermediaries, frequently retired judges. He told how if you do not “stimulate” the judge to be fair, he or she will accept a bribe from the other side. 


Armenia received a “negative” score on the Judicial Decisions and Improper Influence factor. The Armenian JRI (II) report on this factor concluded that

Undue influence on judicial decisions is a pervasive problem and includes bribery, requests for specific outcomes from government officials or interested parties, ex parte communications, and political pressure.

The Analysis/Background section of the Armenian JRI (II) report on this factor includes a detailed description of the various laws and regulations “designed to stem external influence and to ensure the impartiality of judges.” The report then goes on:

Despite all of these legal provisions, respondents reported that external influence on judicial decisions is pervasive and comes in many forms, although quantifying any of them is difficult. While no official statistics are compiled regarding the level of corruption among judges, the Parliamentary Assembly of the Council of Europe cited NGO estimates that 90 percent of judges are corrupt. *** Bribery is a common problem which, according to many respondents, is caused by low judicial salaries, mistrust of the judicial system, and historical practice.

    *        *        * 

Respondents also indicated that judges often get telephone calls from members of the National Assembly, government officials, parties, or “intermediaries” in an attempt to influence their decisions. While facts to prove the influence of “telephone justice” are hard to elicit, the prevalence of this claim is significant and acknowledged by some judges, as well as by many other interviewees, including government officials and lawyers. 

                                        *        *         *

Most respondents characterized such outside influences as systemic and historical practices carried over from the Soviet justice system, and noted their contribution to the public’s general mistrust of the justice system and a belief that connections and other influences are needed to get the desired outcome in a court case. *** According to different surveys, an overwhelming majority of Armenians perceive the courts, along with prosecutors’ offices and tax agencies, to be among the three most corrupt government entitles.

Observations contained in the Bulgaria 2004 JRI (II) report regarding Factor 20, Judicial Decisions and Improper Influence, also deserve mention.

There are various forms of corruption reported with the Bulgarian judiciary…. The two most pervasive forms of corruption cited were the payment of bribes and undue influence…. With regard to bribery, it is reported that some judges will still seek payment from individuals associated with the case or that a bribe will be proffered by a litigant or attorney. Many litigants, it is said, succumb to bribery as a faster and cheaper way to utilize the judicial process….As for external influence, there is societal pressure within Bulgaria to help others. In fact, it is so engrained in the Bulgarian culture that some judges often do not believe that doing favors for family, friends, or colleagues impacts their role as impartial arbiters.




       *        *        *     

The major problem in overcoming corruption in the Bulgarian judiciary is to differentiate between actual corruption and the public perception of corruption. The perception of corruption in the courts is as insidious as corruption itself, for both have the effect of undermining the public’s trust in the justice system.

The narrative statement for Factor 21, Code of Ethics, reads as follows:

A judicial code of ethics exists to address major issues such as conflicts of interest, ex parte communications, and inappropriate political activity, and judges are required to receive training concerning this code both before taking office and during their tenure.

Bulgaria and Kazakhstan each received a “neutral” score on the Code of Ethics factor in their most recently completed JRI reports. The trend on this factor in Bulgaria was in a positive direction. Neither Armenia nor Serbia fared so well, however. Both Armenia and Serbia received a “negative” score on this factor in the mostly recently completed JRI assessments in each of those countries, and the trend in each was downward as compared with where things stood when the earlier Armenian and Serbian JRI reports were completed.  Here are some excerpts from the Analysis/Background Code of Ethics sections of the most recently completed JRI reports on Bulgaria, Kazakhstan, Armenia and Serbia:

Bulgaria: Adoption of the Code of Ethics by the Union of Judges was a significant step in judicial reform. Even though it replaced a set of seven principles that served as voluntary guidelines…, it evidenced a change in attitude of Bulgarian judges toward promulgating a code of judicial ethics. Over the years, Bulgarian judges have equated ethics with morality. Since they know the difference between right and wrong, they believed a code of ethics was unnecessary. However, they finally overcame their resistance and recognized that a code is useful in addressing ethical challenges that arise in the daily work of every judge. 

                                             *       *       *

Ex parte communications are commonplace within the Bulgarian judiciary, particularly at the regional court level. *** Ex parte communications during which the strengths and weaknesses of the case are discussed without the presence of the opposing party can lead to undue influence by a party to a pending case, particularly when the other party is not given a similar opportunity to state his case or refute the assertions made by his opponent.

Even if judges refuse to engage in ex parte communication, such communications are difficult to avoid. Judges often receive phone calls from, or are personally approached by, attorneys, parties, public officials, friends and relatives who seek to influence the judge’s decision.

European civil law countries acknowledge ex parte communication as a viable method for judges to elicit sufficient facts which will theoretically reveal the truth and assist in the administration of justice. However, these countries are unlike former socialist countries where ex parte communications were systematically and historically practiced as a means of influencing the judge. Thus, in Bulgaria, ex parte communications are viewed by the public as an essential practice in order to obtain the desired outcome of a court case. Even if the substance of the ex parte communication is appropriate, the appearance of influence peddling fuels the public’s suspicion that judicial decisions are for sale.





  #

Kazakhstan: None of the procedural codes or other law prohibit ex parte communications, which are reported to be common, and little or no training is provided on judicial ethics.





  #

Armenia:  The Rules are brief and very general, and do not provide practical guidance to judges. *** Many of these provisions are repetitive of the standards declared by the Law on the Status of Judges and other legal acts. [B]ecause many terms are not defined in either the Rules or the applicable laws, judges are given little guidance in assessing their behavior. [Consequently], their impact on judicial behavior has been negligible.





   #

Serbia: Despite broad distribution of the JAS [Judges Association of Serbia] Standards to members of the judiciary, there is still a high degree of disinterest in and even an unawareness of its provision. [T]he emphasis placed on judicial ethics and the applicability of the JAS Standards has for the most part faded. This is largely due to the non-binding character of the Standards, the continued skepticism over the effectiveness of their supervisory mechanism, and the absence of any defined and enforceable sanctions other than the possible expulsion from the JAS membership.

There is [however] a growing sentiment throughout the judiciary and elsewhere in favor of regulating the ethical and professional conduct of judges through the combination of ethical standards and disciplinary rules, i.e. by law. The Draft National Judicial Reform Strategy, for instance, notes the importance of devising clear disciplinary standards as a means to improve public confidence in the judiciary.

The narrative statement for Factor 22, Judicial Conduct Complaint Process, reads as follows:

A meaningful process exists under which other judges, lawyers, and the public may register complaints concerning judicial conduct.

The Analysis/Background section of the September 2005 Serbian JRI (II) report on this factor contains this observation:

There is also some evidence to suggest that participants to a proceeding view complaint procedures not so much as a way to deter or respond to judicial misconduct but as a means of intimidating judges in the 

courtroom.

The narrative statement for Factor 24, Publication of Judicial Decisions, reads as follows:

Judicial decisions are generally a matter of public record, and significant appellate opinions are published and open to academic and public scrutiny.

A comment on this factor in the most recent Serbian JRI report deserves to be mentioned:

To the extent judicial decisions and other information about the judiciary are made available to members of the academic community, the media, the legal profession, and others, familiarity with and confidence in the judiciary will most likely increase.  



The narrative statement for Factor 28, Case Filing and Tracking Systems, reads as follows:


The judicial system maintains a case filing and tracking system that ensures cases are heard in a reasonably efficient manner.

The CEELI Bulgarian JRI (II) report contains this observation about the causes for delay in case processing:

Many cases are not handled expeditiously due to a variety of reasons: (1)

the increased number of cases filed resulting in a high ratio of cases per judge; (2) the lack of courtrooms and poor scheduling of court hearings; (3) judicial indifference to case delay; (4) the advantage attorneys take of legislative opportunities for postponement; (5) the fees attorneys receive for each court hearing; and (6) the litigiousness of Bulgarian society, caring more about causing pain to the other party in delaying the case than about seeking its resolution.

The report then goes on to state the obvious:

Unless the courts provide a credible rationale for the delays in case processing, the public will create its own reasons for such delays and the excuses are never admirable leading to the poor reputation of the judiciary in Bulgaria.


I have quoted extensively from JRI reports for Armenia, Bulgaria, Kazakhstan, Kosovo, and Serbia. I want to be clear about the reasons for having selected those countries. It was not my intention to criticize the judiciaries in any of these countries. Indeed, I served as an International Judge in Kosovo, and I came to have a high personal regard for the Kosovar Judges with whom I worked. The reports on Armenia, Bulgaria, Kazakhstan, Kosovo and Serbia are among the most recently completed JRI reports in CEELI’s inventory. I thought it important to use information that was reasonably current and up-to-date. In addition, the reports for Armenia, Bulgaria, Kosovo and Serbia from which I have quoted all involved second-round assessments on the state of the judiciary in each of those four countries. Since the improvement of professional ethics is a goal we all have in common, it seemed to me that utilization of second round JRI reports, which, among other things, seek to assess whether progress has been made relative to each of the 30 JRI factors, would be of particular interest to attendees at this conference. Finally, since CEELI operates in countries stretching from the east coast of the Adriatic to the farthest reaches of Central Asia, I thought it advisable, everything else being equal, to select  countries from all sectors of CEELI’s service area. Kazakhstan, as the largest country in Central Asia, was the logical choice in that sector. 

`
When the JRI reports from the five countries referenced in this paper are considered collectively, certain conclusions can readily be drawn. First, there is a close, inter-connected relationship between judicial ethics and the core values of a well-regarded judiciary. The ethicality of judges’ conduct and decision-making can fairly be viewed through the prism of a judiciary’s core values. What judges do, what they decline to do, what they decide, and the reasons why tell us a lot about the impartiality and integrity of judges, about their competence, about their propriety, and about whether they are treating people equally. What judges do, what they decline to do, what they decide and the reasons why tell us whether they are acting independently, about whether they are being held accountable, and about whether they believe that they can or should be held accountable. The information gathered during the completion of a JRI assessment all comes from people in a position to know what they’re talking about. Because so many of the 30 JRI factors directly implicate judicial ethics, a JRI report provides the functional equivalent of a composite photograph, a kind of x-ray, if you will, of the sate of judicial ethics in a given country.


Second, the five JRI reports discussed in this paper make it clear that there is an enormous potential public benefit which can flow from the publication of the results of a JRI assessment. That benefit might be individual in character and application: that is, judges one by one might individually change their behavior, alter their attitude or viewpoint about matters pertinent to one or more of the 30 JRI factors, especially those related directly to judicial ethics. But the benefit can also be institutional in character: the judiciary as a whole starts to change. Examples of this latter phenomenon can be found in all five of the JRI reports which I have mentioned. In Bulgaria, for example, the direction of the trend was “positive” on eleven of the 30 JRI factors when the situation in 2004 was compared with the situation which existed back in 2002. Equally important, the trend was “negative” on only one factor. Overall,

The Bulgaria JRI 2004 analysis reveals that Bulgaria has made important progress in judicial reform during the past two years. Several recent changes appear likely to contribute considerably to judicial reform in the future, such as the judiciary-related amendments to the Constitution, amendments to the Judicial System Act, and significant increases in the judicial system budget and judicial salaries.

Serbia’s 2005 JRI (II) report showed a positive trend on eight factors; the trend was “negative” on three factors. Unfortunately, one of those was on Factor 21, Code of Ethics. Overall,

The Serbia JRI 2005 analysis reveals that Serbia has made some important strides in reforming the judiciary and providing structural safeguards for its independence. *** Efforts to improve education and raise the qualifications of the profession also offer potential for improving the performance and the status of judges. However, Serbian judicial reform has not yet resolved many obstacles to an independent, accountable, and efficient judiciary. The appointment process remains politicized and judges can sometimes be subject to direct or indirect pressures and improper influences in rendering decision.

In Kosovo, the trend was three “positive,’ none negative. The 2004 Kosovo JRI (II) report concluded that “minimal improvements in judicial reform [had] been made since 2002.”  In Armenia, the  trend was “positive” on seven factors, “negative” on four.  Unfortunately, one of those (as in Serbia) was on Factor 21, Code of Ethics.  Overall, the situation in Armenia was summarized as follows:

The Armenia JRI 2004 analysis shows some areas of progress in judicial reform since 2002, and anticipated Constitutional amendments bode

well for increased judicial independence. Judicial discipline, court infrastructure and facilities, increased judicial salaries and improved judicial transparency by way of publication of and internet access to judicial decisions are noteworthy achievements. However, as the factor correlations demonstrate, fundamental progress in judicial ethics, independence, and overcoming the effects of corruption, bribery and external influence remain elusive. 

There is another aspect of the inter-relationship between the core values of a modern judiciary and the factors in the JTI which bear on judicial ethics that deserves brief mention. Reference was made at the outset of this paper to the existence of six categories into which the 30 JRI factors have been placed. Factor 11, for example, Adequacy of Judicial Salaries, is found in Category III – Financial Resources, while Factor 20, Judicial Decisions and Improper Influence, is found in Category V – Accountability and Transparency. The JRI reports which we have considered make it clear that improvement on Factor 11 often leads directly to improvement on Factor 20. As judicial salaries increase, the temptation to solicit or accept a bribe is reduced. Reform measures which enhance institutional independence simultaneously serve to make it easier for judges individually to resist the temptation to allow their decisions to be dictated or swayed by improper influence. 

Many other examples of the way in which improvement on a JRI factor in one category can serve to enhance reform efforts on another factor in a different category could be cited. 
 For the purposes of this paper, where the focus is on judicial ethics, I simply note that the interconnectedness of factors found in Category IV (Structural Safeguards) and Category V (Accountability and Transparency) are particularly compelling.

A third conclusion which can be drawn from a review of the JRI reports on these  five countries is that there is no magic bullet, no single measure that instantly transforms the ethical climate and actual practices of a judiciary from bad to good, or even from poor to fair. Rather, progress if it occurs will generally be incremental in character. Judicial reform takes time; improving judicial ethics also takes time, and can sometimes seem like a Herculean labor. Even the adoption of a Code of Ethics does not automatically bring about any improvement in the ethicality of judicial conduct. Take Serbia as an example. We learn in the 2005 Serbia JRI (II) report that Standards of Judicial Ethics “were adopted by the Judicial Association of Serbia in October 2003 with considerable fanfare and enthusiasm on the part of a segment of the judiciary…” Nonetheless, the same report notes that

…enforcement of the JAS Standards continues to be a major challenge and stumbling block. To date, it has not been used to root out corruption or to deter unethical and unprofessional conduct among members of the judiciary with any degree of effectiveness.  
Interestingly, however, and as will be discussed in the next paragraph, the apparent failure of the  Serbian Standards of Judicial Ethics to cause an immediate change in judicial attitudes regarding ethical norms or in most judges’ actual conduct led to other, more comprehensive and sweeping reform initiatives being put forward.

 A fourth conclusion which can fairly be drawn from a review of the five JRI reports which have been examined in this paper is this: a Judicial Association, once it comes into existence, can play a constructive, often decisive, role in the ultimate success of any ongoing effort of improve judicial ethics.  For example, the Judges’ Association in Serbia, despite the difficulties noted above, “conducted a series of seminars on judicial ethics” throughout 2004. The Judicial Association of Serbia reacted to the limited impact of its own recently adopted Standards of Judicial Ethics by coming up with a “new judicial reform strategy based on international standards.”  The Serbian Judges’ own recognition that adoption of the Standards of Judicial Ethics had not resulted in any measurable, positive impact on judicial conduct convinced many judges to support the combination of ethical standards and disciplinary rules adopted though legislation as a more meaningful way to regulate judicial conduct. 

The example and experience of the Bulgarian Judges’ Association is noteworthy and instructive. Since 2002, the Bulgarian Union of Judges has been particularly active, and it received high marks in that country’s most recent JRI report:

“The Union of Judges continues to be an exceptional force for judicial reform and the promotion of judicial independence….Rather than being institutional-based, the Union of Judges is personality-driven and is dependent upon its president to spearhead significant reforms.      

The Association of Judges of the Republic of Armenia (AJRA) also did pretty well, despite having an “insignificant budget” which hampered its ability to be an effective, independent advocate for the judiciary. 

“In 2003, the AJRA convened a working group to develop recommendations for a new Code of Judicial Conduct…. In addition

to its work on the Code of Conduct, the AJRA [also]made some progress in terms of sustainability. *** In mid-November 2004, the AJRA Board of Directors discussed the issue of [the]relationship between the procuracy and the judiciary *** As a result of the discussion, the AJRA Board of Directors issued a statement expressing concern about phenomena which endanger the independence of the judiciary. The statement asserted that unbalanced actions of certain government bodies are inconsistent with the Constitution, hinder the process of establishment of the rule of law, and can seriously jeopardize Armenia’s international reputation. Nineteen judges signed this statement. Contemporaneous press reports considered this step a positive indicator of the judiciary asserting its ability to protect itself from infringement by other branches of government.        

 The last sentence in the passage quoted above suggests another conclusion that can be drawn from the five JRI reports which we have considered, namely, that the public itself can benefit from the completion of a JRI assessment and publication of the JRI report. In virtually all of the countries where JRI assessments have been done, corruption, bribery and undue influence have been commonplace within the judicial system, sometimes even endemic. In the past, everyone knew about the corruption and undue influence, but no one talked about it openly or publicly. However, after completion of a JRI, judges, lawyers, court employees and others who have a stake in the functioning of the judicial system feel compelled to think and talk about the findings and conclusions of the JRI.  The “grades” which the judges as members of the judiciary receive in a country’s JRI “report card” cannot very easily be ignored. No one wants to look bad in the public eye.  Public discussion of the results of a JRI assessment has the effect of letting judges know that their individual acts, what they do and what they decline to do, has an impact on their own individual reputation – whether they are regarded as honest, ethical and trustworthy – and on the way the judiciary as an institution is viewed by the public. Most judges, when you get right down to it, don’t want to be viewed as being as corrupt as the tax collector, which is the group with whom they were lumped in the most recently completed Armenian JRI.

 Completion of a JRI can spark a serious effort to improve judicial ethics, not just for the sake of reducing corruption and undue influence but also for the sake of improving the judicial image in the public eye. This is critically important, because, as was noted in the Bulgaria 2004 JRI (II) report, one

major problem in overcoming corruption in the … judiciary is to differentiate between actual corruption and the public perception of corruption. The perception of corruption in the courts is as insidious as corruption itself, for both have the effect of undermining the public’s trust in the justice system.

Through their Judicial Association, judges in Serbia have actively tried to do something to improve their public image.

The appointment of two spokespersons in October 2004 has helped the JAS in its efforts to communicate its message more effectively, and also to improve the public image of the judiciary. In addition, the SJAS organized a press conference to address the issues of corruption and judicial selection, which was well attended by local media outlets. 

It appears that this initiative was taken in recognition of the validity of another point mentioned in the 2005 Serbia JRI (II) report:

To the extent judicial decisions and other information about the judiciary are made available to members of the academic community, the media, the legal profession, and others, familiarity with and confidence in the judiciary will most likely increase.  


It can fairly be said then that completion of a JRI assessment, the publication of a JRI report, and public discussion of the findings in a JRI report often has an antiseptic consequence: letting a little sunshine in, allowing (provoking) some open public discussion of problematic practices, can over time, if a continuous effort is made, have a salutatory effect on the practices themselves, on the judges who engage in those practices, and on the public’s view of the judiciary and justice system. What we learn from the JRI reports which have been the focus of this paper is that the best antidote to the infectious conditions of judicial corruption, bribery, and undue influence is a broad spectrum antibiotic. This paper has sought to demonstrate that at least half of the 30 JRI factors have a direct bearing on the ethicality of judicial conduct. That fact should serve as a forceful reminder of the need to employ a broad, wide spectrum approach when seeking to improve judicial ethics. 
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       Hon. Timothy J. Baland 
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  Postscript

Two additional points can perhaps be mentioned. First, ABA-CEELI has also developed a Legal Profession Reform Index. The LPRI contains 24 factors which are divided into five categories. Like the JRI, the LPRI is intended to be used to help “emerging democracies implement better legal reform programs and to monitor progress toward establishing a more ethical, effective and independent profession of lawyers.”


Second, the American Bar Association now has programs and operations like CEELI virtually everywhere in the world. CEELI itself is expanding its activities in the Middle East. In addition, the ABA has formally launched three other Initiatives:  the ABA Africa Law Initiative Council; ABA’s Asia Law Initiative; and ABA-LALIC (Latin American & Caribbean Law Initiative Council). Information about each of these Initiatives, the principles upon which they are based, and the types of programs and services which they offer can be found via links on the ABA-CEELI web home page, or by going directly to the web home page that exists for each of these three new Initiatives.
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                                     Measuring Judicial Ethics: Appendix A

            Countries Which Have Completed Judicial Reform Index Assessments

Armenia

Armenia II (December 2004)

Albania

Albania II (February 2004) 

Bosnia

Bulgaria

Bulgaria II (April 2004)

Croatia

Kazakhstan

Kosovo

Kosovo II (October 2004

Kyrgyzstan

Macedonia

Moldova

Montenegro

Romania

Serbia


Serbia II (September 2005)

Slovakia

Ukraine

Uzbekistan

� See Appendix A for a list of the countries where a JRI has been completed.


� A description of CEELI”S methodology can be found on its website, www.aba-ceeli.


� The 30 JRI Factors (with an explanatory statement describing each factor) can be found in Appendix B.


� Improvements made with respect to Factor 14, Guaranteed Tenure, found in Category IV – Structural Safeguards, also make it easier for individual judges to do a better job achieving the goals specified in Factor 20, Judicial Decisions and Improper Influence, which is found in Category V.
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