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As I write this in April 2006, it’s been an interesting month in court ethics.  Across the border in Minnesota, a state senator recently met with a group of pastors.  The senator told the pastors that he had been assured by a few members of the state Supreme Court that they wouldn’t overturn a law against same sex marriage if a legal challenge were ever filed. One of the pastors secretly recorded the senator. The senator immediately admitted he had “embellished” his conversations with the justices. The Supreme Court issued a firm statement that no such commitments were ever made by any member of the court.  Whatever ultimately happens to the senator, I suspect this will have quite a “chilling effect” on his casual conversations with state officials for some time to come.  

A Not Entirely Hypothetical Scenario

This next scenario is based in South Dakota’s recent passage of a state law prohibiting almost all abortions. The legislature also created a state account to receive contributions toward any future litigation. As a result, Court Administrator Bob in Pukwana, South Dakota now has a problem. Advocacy groups on both sides expect an active legal fight and may even file the case in Bob’s court.  Deputy clerk Sally wants to contribute to Planned Parenthood to fund litigation against the new law.  Fellow court clerk Charlie wants to contribute to the state’s fund to defend the new law.  Sally and Charlie both come to Bob’s office to ask if their contributions are allowed under the court’s code of ethics for non-judicial employees.
  Bob looks over Section 4, Political Activity, and decides that they’re both free to contribute to their respective advocacy organizations. However, because Pukwana is a small community and this is a high profile case, Bob is inclined to be very cautious and tells them that he intends to apply the court’s internal policy on cases in which court employees have a personal interest.  In summary, the policy says that court employees may only access such files across the counter like any other member of the public, and they are not to process the paperwork or clerk any hearings related to the case.  Sally and Charlie leave Bob’s office generally satisfied with Bob’s decision.

However, Bob is not out of the ethical woods so easily.  Deputy clerk Roberta, Charlie and Sally’s co-worker, strongly objects to the death penalty.  In fact, a few years ago Roberta objected to handling or processing death penalty files in any way. Because Bob determined that Roberta’s actions were exclusively ministerial and not discretionary or judicial, she was required to handle the capital case files over her objections.

Later that morning around the water cooler Roberta finds out about Bob’s decision on Sally and Charlie’s involvement in the abortion law litigation.  Over the lunch hour she mails a check to Amnesty International, then marches to Bob’s office and asks to be excused from handling capital cases because she is now a financial contributor to litigation against the death penalty.  

Questions to Ponder

How should Bob respond to Roberta?  To be consistent, should he excuse Roberta from handling death penalty files too now?  On the other hand, if Bob excuses staff from handling files in which they have some theoretical, general, remote interest, where does this stop?  Clark down the hall belongs to the Sierra Club.  Is Clark excused from handling the file about habitat depletion for the Great Western Barn Owl?  If deputy clerk Barney contributes to his church, but then his church gets sued for a slip-and-fall in the parking lot, should the restricted file access policy apply to Barney?  Besides, normally Bob and the judges don’t even know what organizations employees join or support.  Should Bob now require all employees to disclose their organizational memberships and contributions to organizations who are named in pending cases?  

For Now…

So far the above scenario is still hypothetical.  The South Dakota State Court Administrator’s office has distributed a message to all court staff that employees of the Unified Judicial System (UJS) are allowed to contribute and participate in the issue, as long as they clearly do so as private, individual citizens on their own time. The guidance from State Court Administration reads in part:

Some questions have been asked regarding the participation in demonstrations or donations by UJS employees to groups involved in the recent abortion bill and related activities.  UJS rules and policies do not prohibit employees from participation or donations to either side of this issue so long as they do so as individual citizens and NOT as UJS employees.  This would prohibit the wearing of UJS logo clothing at demon-strations or participating during normal work hours.  We recognize the public focus on this issue, and the importance of keeping the South Dakota Unified Judicial System neutral and unbiased as well as fostering the appearance of such.  It is important that UJS employees not identify their personal opinions with their professional positions.  

South Dakota, perhaps similar to some other states, also has a statute that reads:

SDCL 3-6-26.  Freedom of speech of officers and employees guaranteed.  It is the policy of the State of South Dakota that citizens of this state and of the United States shall not be deprived of their freedom of speech guaranteed them by the constitutions of the United States of America and of the State of South Dakota, by reason of the fact that they are state officers and employees.

Finally, South Dakota allows any newly-adopted law to be referred to voters by petition in the following election, and so at the time of this writing it’s not clear if a case will ultimately be filed.

Scalia’s Hunting Trip, Golf Games, etc.

A previous column talked in part about an array of notoriously bad acts by court employees around the country.  My friend Joe Haas, Clerk of the U.S. District Court, District of South Dakota a few blocks away sent the following comment:  

“I note that most of the episodes that we talk about (and that you wrote about) were more than ethical lapses: they were criminal acts.  It seems to me that criminal acts cross a bright line that we can all agree are improper.  I think your issue of who buys lunch for whom…is really a more troubling one for those of us who are in a management role in our courts.  As an example, I ran into Jim McMahon the other day when I was out to dinner with my wife.  Jim was our U.S. Attorney until a few months back when he stepped down to start his own law firm.  Jim commented that he would give me a call later in the summer and we could play golf at his club.  While Jim and I aren't exactly friends in the sense that we hang out together, we are friendly because of our interactions at work particularly during his stint as U.S. Attorney.  While I would love to play at his club, I'm not sure that I will accept the invitation if he calls.  Even if I insist on paying for my green fees etc., which I think I will have to do, there remains the issue of the appearance of impropriety.  If I see other lawyers at the course, or more importantly if they see me at the course with Jim, how will they know that I paid my own way?  I realize that I usually occupy the extreme fringe position on ethics issues but I love my job and wouldn't put my position or my reputation at risk over a round of golf (or a lunch).”

New Feature: The Ethics Code Spotlight

For those of us who “do” ethics all the time – and by that I mean everyone from Cindy Gray at the American Judicature Society, to Peter Kiefer in Arizona, to every member of the conduct commissions or ethics boards around the country, and all of you who are active, interested or involved in ethics enough to read this column – ethics codes do seem to blend together after a while.  Some of them are so general they sound like the Boy Scout oath,
 while others get painfully detailed. For example, Nebraska’s Code of Judicial Conduct
 says that judges must “require” order and decorum in the courtroom.  It then goes on to explain the word “require” in the definitions section. The section also defines or explains the words “knows,” “law” and the phrases “should” and “should not.”  I don’t mean to pick on Nebraska.  To be fair, we all know too well that many a footnote or ethics code revision is driven by real life situations where what should have been perfectly and clearly understood, wasn’t.  

However, once in a while a line or phrase or paragraph from an ethics code will stand out, usually because it addresses an issue in an especially creative, articulate, or novel way.  At other times, in the midst of dozens of dry and kind of bland generic ethics codes, a sentence will stand out as really amusing or refreshing.  As a regular feature, from now on I’ll highlight one of those stand-out codes in each column.  

Last October I had the thoroughly delightful opportunity to spend some time with colleagues from a number of Island courts at a Pacific Judicial Council conference in Guam. Dick VanDuizend at the National Center was right, the hospitality and professionalism of the court staff, managers, and judges from those beautiful islands was really unbelievable.  As part of the ethics training session we reviewed the ethics codes from some of the participating courts. This inaugural “Ethics Code Spotlight” is an excerpt from the Personnel Service System Rules from the Superior Court in Guam.  This was one of my favorite paragraphs: 

V.C15 (A) Misconduct.  Any criminal, infamous, dishonest, immoral, or notoriously disgraceful conduct on the part of a government employee is cause for removal from service.

Don’t do anything “notoriously disgraceful!”  Oh, and by the way, if you’re working for the court in Kosrae, Federated States of Micronesia, “…refrain from habitually appearing in public in a drunken or disorderly condition, whether or not in connection with any official court matter.”

My thanks to Nora Sigrah in Kosrae for the copy of that 1985 order, to Perry Taitano’s staff, and to all the colleagues, hosts and friends at the Pacific Judicial Council Clerk’s Conference.  

A New Website

Finally, by the time you read this I’ll have announced a new website on court ethics in a workshop at this year’s World Ethics Forum at Keble College in Oxford, England.  For years Peter Kiefer and I have been collecting ethics codes especially for non-judicial court staff, and I’m finally getting around to publishing the collection in an organized way on the web.   

www.courtethics.org
Please take a few minutes to visit the site, send us any suggestions you might have.  If your court’s ethics code isn’t included, please send me the link or a copy and we’ll be happy to add it to the library.   


Your comments and reactions are always welcome, however brief or informal.  You can reach me here:   


Karl Thoennes, Administrator


2nd Judicial Circuit


425 N. Dakota Avenue


Sioux Falls, SD  57104


605-367-5920, Fax: 605-367-5979

karl.thoennes@ujs.state.sd.us







� For this scenario, let’s use the American Judicature Society’s Model Code for Non-Judicial Court Employees, www.ajs.org/ethics/eth_non-judic-employ.asp.  


� Okay, for those of you putting three fingers together right now and trying to recite the Boy Scout Oath:


On my honor I will do my best


To do my duty to God and my country 


and to obey the Scout Law;


To help other people at all times; 


To keep myself physically strong, 


mentally awake, and morally straight.





� Nebraska’s Code of Judicial Conduct as initially adopted in 1992 can be found here: � HYPERLINK http://www.court.nol.org/rules/Judcon_30.htm; ��www.court.nol.org/rules/Judcon_30.htm;� some revisions have been made since this initial version.


� Standards of Conduct for Court Personnel, Kosrae State Court, Federated States of Micronesia, Eastern Caroline Island, General Court Order 1985-7, issued by Chief Justice Harry Skilling in April, 1985.





