A Question of Ethics:

Just Do Your Job!
At first blush the admonition against giving legal advice carried in most ethics codes seems clear enough.  Article II of the NACM Code of Conduct states, “Members shall not give legal advice unless specifically required to do so as part of their official position.” The American Judicature Society’s Model Code of Conduct for Non–Judicial Employees states, “Court employees are not precluded from responding to inquiries concerning court procedures, but a court employee shall not give legal advice. Standard court procedures, such as the method for filing an appeal or starting a small claims action, should be summarized in writing and made available to litigants.” [emphasis added]

The codes, however, open questions concerning employees’ official duties, if giving legal advice ensures judicial officers work more effectively.  Can court staff give legal advice if it both helps the requesting party, and benefits the judge’s efficiency?         
The Scenario

Sam has supervised the Family Court Department in a large metropolitan court for years and is quite knowledgeable about court procedures. As he is not an attorney, he has been trained in not giving legal advice to the public, and he has properly trained his staff.  Even Sam acknowledges however that when it comes to giving instructions on how to complete orders of protection, the admonitions against giving legal advice are particularly daunting.
Court forms are written in legalese.  Abused applicants often do not understand the questions and have no patience to work through legal subtleties. For example, the law requires parties to distinguish between married couples, singles living together, the elderly living with family members, or the elderly cared for by professional care givers under the direction of a conservator.
Judge Harris is annoyed with applicants coming to his court with incomplete or incorrect paperwork; he has repeatedly directed staff not to allow such people into his courtroom.  He wants to see only applicants with correctly completed paperwork and with a legitimate request for an order.  Sam stoically trains staff to give directions (applicable to all applicants), that comply with the spirit of the judge’s directive.  Although it helps, staff spend increasing amounts of time with a small contingent of applicant who don’t fit the legal criteria and just won’t take “no” for an answer.  Some become belligerent demanding that, “If you would just let me see the judge, I could get him to understand, and he would sign the order.”  Other applicants repeatedly ask, “Okay, I’ve told you my situation; tell me which box I fill–in so the judge will sign this d*mn order.”
Sam speaks with court administrator Bob (currently distracted with budget negotiations) who isn’t really understanding the problem.  Hoping Sam will just go away, Bob advises that staff can’t go wrong if they follow the judge’s order. “Your staff is protected by judicial immunity if they follow the judge’s order.”  Sam returns to Judge Harris to share his concerns.  His honor, becoming irritated, forcefully repeats his initial directive that he will not tolerate incomplete or incorrect forms, or applicants who obviously do not qualify for an order.  Staff can clearly determine eligibility when applicants are completing the forms. “Sam” the Judge says, “making sure I don’t have to deal with these people, is your job.  Do your job!”

Exasperated, Sam instructs staff to send applicants who cannot understand the directions, or who are clearly ineligible, to Sam personally.  He will counsel them, complete the forms himself (if necessary), or require them to leave because they do not qualify for an order.  Basically he does whatever it takes to ensure Judge Harris only sees the right applicants.  Situations arise about once a week, and Sam successfully manages the most difficult applicants.  Judge Harris is happy and court administrator Bob remains oblivious.
Respondents

I’m happy to have Arnold G. Shott, Chief Magistrate for the Magistrates’ Court for Tasmania, Australia; the Honorable Gary Carlson, Taylor County Circuit Court Judge in Medford, Wisconsin; and  Mr. Mark Weinberg, Court Administrator for the Seventh Judicial Circuit in Daytona Beach, Florida available to respond to the questions about the scenario.  I have also asked John Greacen, President of Greacen and Associates to comment on the column.
Questions
Did Sam violate the codes of conduct?
Arnold Shott started off noting that if Sam had been employed by the Magistrates Court of Tasmania, he would have breached at least two articles of the ‘Code of Ethics of the Non–Judicial Officers.’  Article Five calls for staff to, “Uphold the dignity of the Court and promote respect for the Court’s duty to administer justice independently and impartially according to law.”  Article Six requires staff to, “Serve the public by providing procedural assistance that is as helpful as possible without giving legal advice.”  Article Five specifically guards against giving legal advice to one party, which potentially shows an appearance of bias and, thereby, taints the entire judicial process.

Mark Weinberg prefaced his remarks by stating that whenever asked to address this topic, his first reaction is to refer to two articles by John M. Greacen:  “Clerk’s Office Staff Cannot Give Legal Advice – What Does That Mean?,” The Court Manager, Winter 1995; and “Legal Information vs. Legal Advice – Developments During the Last Five Years”, Judicature, January–February 2001.  “Despite what has occurred in this area since their publication, I still consider these two articles as my ‘go to’ sources on this topic.”
To the question, Mark thought most observers would see Sam’s actions as probably violating both codes of conduct.  “The problem, however, is that there is no generally accepted definition of what constitutes ‘legal advice’ and neither code defines the term.”

Judge Carlson thought that if Sam follows the judge’s directives explicitly, he will in some cases invariably, 1) give legal advice, 2) violate both the NACM and AJS codes of conduct, 3) engage in the unlawful practice of law, 4) probably violate a criminal code or two (depending on the jurisdiction), 5) and be potentially criticized at a later time by Court Administrator Bob and Judge Harris.  “Of course, who’s to complain?  Merely directing people to the proper form or checking it over for completeness (‘Ma’am, you forgot to fill in this blank at item 2(b)’) isn’t generally considered to fall within the range of giving legal advice.  But when questions of ‘what should I say in my statement?’ or ‘do I have to tell the judge that I clobbered him (or her) with a frying pan first?’, then things get a bit more dicey.  Sam is between a rock and a hard place.”
Do Judge Harris’ directives give Sam cover to give legal advice?

Arnold thought Judge Harris should have refrained from giving the directive he did no matter how well intentioned his motives. “The Judge’s impatience with defective applications cannot source a power to over–ride ethical duties that reside in others.  In Tasmania, judicial immunity provisions, which assist to under–pin judicial independence, do not protect the Court’s staff in the event of a breach of that duty.”

Mark saw a different perspective in that while many might agree that Sam’s actions violated the ethics codes, an employer would find it difficult to initiate a disciplinary action.  “Whether or not Sam is ‘ethically’ covered I think depends on Sam’s personal perceptions of his actions.  If he believed his actions constitute ‘giving legal advice’, then no, his actions are not ethical.  He knows he should not be giving legal advice.  I think it could be argued that what he did, while perhaps not ethical, does not rise to the level of ‘practicing law.’”

Judge Carson’s admonition to Sam: “NO (I repeat) NO, Sam can’t get away with the argument that he’s just an extension of the judge and therefore entitled to judicial immunity when he screws up.  Generally this doesn’t fly; at best it will be excellent mitigation at Sam’s sentencing (assuming Hapless Harris even ‘fesses up to his instructions).”
What else could or should Sam have done?
Judge Carlson thought this was a good question.  “Who’s higher on the food chain, if anybody?  Probably nobody, right?  But if there is a Chief Judge, or perhaps a presiding judge in the family branch, Sam must go to that judge for some degree of protection and direction.”
“Regardless of any relief Sam can get from a higher carnivore, Sam should also do the following (to the extent he has the ability/authority) in order to comply with the judge’s demand that he ‘do his job’ and ensure that people who come before the court are prepared:

a) Get a group of court individuals who have to deal with the pro se litigant together to formulate policy and procedures for what they can and cannot do for litigants.  That group should come up with a specific list of do’s and don’ts that will give guidance.  Then that committee, or Sam alone if need be, work on the following additional suggestions.

b) Rewrite the forms, remove the legalese, and make them user friendly.  Set the forms up so that instructions can be incorporated into the forms themselves, if possible, but still maintain a ‘judicial–like’ formatting and look (as we are doing in Wisconsin).

c) Contact the local bar for the names of attorneys or recently retired attorneys who may be willing to come to the courthouse as volunteers on a regular basis for advertised ‘self–help’ program where forms can be reviewed for completeness and correctness.  Sam should find a location where these volunteers can sit with the litigants, review the forms with them, and assist them with the completion.

d) Write, copy, and make available at strategic locations within the courthouse and elsewhere brochures, instructions, and forms for litigants that can provide them with helpful information,  examples of completed forms, and descriptions of what is going to happen in court.

e) Contact the local domestic abuse shelter or community–action group for assistance in referring the pro se litigant to them for assistance (okay, I know, I know, all I’m doing is shifting the responsibility and liability for giving unlawful legal advice to someone else.  But if it works?).”
Arnold agreed that court administrator Bob should have worked with Judge Harris on this issue, which the judge was seeking to influence.  “However, as the administrator was distracted with budget negotiations and, in any event, did not really understand the problem, Sam should have written or emailed the court administrator setting out the issues and requesting formal directions. That step would have commenced an ‘on the record’ process of transferring responsibility for the decision and its consequences to those to whom that responsibility belonged.”
Mark’s response had much in common with Judge Carlson’s.  Sam merely speaking with Bob and Judge Harris was not sufficient.  “Given Sam’s position and tenure with the organization, he should have also proposed a solution.  There is an abundance of information on this topic and Sam should have taken the time to research possible solutions to his dilemma. Many jurisdictions have retreated from the early standard of ‘court staff cannot give legal advice’ and have instead adopted clear guidelines of what information court staff can/cannot give and what tasks court staff can/cannot perform when assisting self–represented litigants.  Sam could have drafted such lists and presented them to Bob and/or Judge Harris for their review/comment and possible adoption by the entire Court.
Some jurisdictions have also published answers to ‘frequently asked questions’ to further aid staff.  Sam could have drafted a list of those questions that seemed to cause him and his staff the most difficulty and sought guidance from Bob and/or Judge Harris for agreed upon answers to said questions.  Also, if particular forms, or particular questions on forms, seem to be generating the most confusion among litigants, Sam could have sought some assistance in rewriting the forms/questions to make them less confusing.  Drafting a set of easy–to–understand instructions to accompany the forms might have also helped.  In addition, Sam could have approached the local Bar Association or Legal Aid to see if some attorneys might be willing to earn some pro bono hours by conducting clinics on the proper completion of forms or by reviewing forms for accuracy/completeness prior to filing.
In the end, however, if Sam knew that what Judge Harris was asking him to do was wrong, he should have had the courage to politely advise Judge Harris that he was simply not willing to compromise his, or the organization’s integrity.  I’m confident that Bob would have supported him in doing so and am equally confident that Judge Harris would have understood.  In fact, he may even respect Sam more.”         

Are the current ethics codes unrealistic in dealing with real world situations like this?

Mark thought that given the prevalence of the phrase “shall not give legal advice”, he is not surprised that it is contained in most court–related ethics codes.  He also advanced John  Greacen’s contention that, “the phrase has no inherent meaning.”  He then asked why we continue to focus so much attention on it?  “Let’s face it, self–represented litigants are here to stay.  In fact, their numbers are increasing.  The public expects court staff to answer their questions and provide them with useful information.  We are, after all, public servants.  We need to distance ourselves from ‘court staff may not give legal advice’ and instead focus on what court staff can/cannot do.  I do however think that court–related ethics codes should contain some admonition against practicing law without a license and/or engaging in the unauthorized practice of law.”
Arnold noted that the prohibition, so common in the U.S., is also common in Australian courts and tribunals.  “However, staff in our Court, as in others, have practical difficulty in applying the distinction between matters of practice and matters of law. For example, in Tasmania in practice there are two principal types of protective orders: (a) restraint orders and (b) family violence orders.  Those orders are predicated by the existence of different relationships, and regulated by different statutes, require different forms of application, the orders have different incidence and the consequences of a breach vary.
Whether the relevant relationship exists can sometimes be a very difficult judgment; in other cases, the answer is obvious. In the latter situation, to ask counter staff to supply or receive a form of application for an order which they know is inappropriate places them in a very difficult situation – and, understandably, tempts them into seeking to correct an obvious error.  At its most basic, providing the correct form requires an application of legal knowledge.
Indeed, it is curious that, although staff are prohibited from offering legal advice, court web sites provide, as they usually do, ‘Information Sheets’ that contain advice as to the law.  I suggest that the distinction for present purposes between procedural and substantive law is to ignore the reality of the practical inter–relationship between them.  There is, in practice, much more to staff attention to litigants’ needs than merely advising the number of copies to be filed and the amount of the filing fee.”
To support his contention, Arnold referred to, Early Law and Custom by Sir Henry James Sumner Maine,  "So great is the ascendancy of the Law of Actions in the infancy of Courts of Justice, that substantive law has at first the look of being gradually secreted in the interstices of procedure."  The distinction between procedural law, on the one hand, and substantive law, on the other – although having some practical applications – is, essentially, illusory.

Judge Carlson noted that the current court system was constructed on the concept of attorneys representing litigants in the courts.  “It’s how all of us grew up thinking it was supposed to be.  Bar associations were able to enact unlawful practice of law statutes that criminalized the behavior.  But now too many people either can’t afford to hire attorneys, are too cheap to hire attorneys even if they can afford to because ‘I should be able to do this!’ or simply are people who hate lawyers and the legal system and think they’re all part of a vast right/left wing conspiracy.  Furthermore, the old ‘unlawful practice of law’ statutes are under attack or at least rarely enforced because of the ambiguity of when helping a person crosses the line.
Frankly, a problem with many lay people is that the only assistance they can comprehend is face–to–face contact with someone who will either do the work for them or at least help work them through the forms line by line, telling them what to write in and which box to check.  Even the most user–friendly, non–legalistic instructions leave some people catatonic as they sit in front of the form itself.  Even a form that says ‘write your name here’ will have them ask ‘is this where I write my name?’  Anybody who has ever worked in a self–help center knows how totally maddening this process can be. 

The codes today are generally unrealistic because they are so broad and undefined.  Lay people expect court people to help them.  That’s why court personnel exist, for cryin’ out loud!  People get angry and frustrated and fed up with the courts when they don’t get the help they expect.  So maybe we should just bite the bullet and petition our Supreme Courts to exempt court employees from the unlawful practice of law statutes, give them statutory immunity for what they do, and require disclosure to the other side that “pursuant to statute, a court employee may have provided assistance to a litigant in completing these documents.”  And while we are doing that, maybe we should petition NACM and the AJS to reexamine their codes of ethics accordingly.”
I asked John Greacen to comment on the scenario and the observations of the other respondents.

“The ethics codes are fine.  Court staff cannot ethically give legal advice.  Giving legal advice involves taking the side of the party advised – telling him or her what course of action would be in his or her best interests – which is inherently inconsistent with our duty of impartiality towards the parties coming before the court.  

What is screwed up is our understanding of what constitutes the giving of legal advice and how that differs from giving legal information.  Court staff, self help centers, domestic violence shelters, and domestic violence clinics throughout the United States (and the world) assist millions of alleged victims of domestic violence (and, I hope, the alleged abusers as well) to complete the forms required to obtain (or to oppose the issuance of) temporary and permanent restraining orders each year.  And, I believe, they act ethically in doing so.   

In the scenario, Sam and his staff can, under the understanding of the legal information/legal advice distinction adopted in those jurisdictions that have provided guidance to staff:

–inform litigants of the remedies available, including the distinctions between domestic violence restraining orders – which require the existence of specified relationships between the victim and the offender – and civil harassment restraining orders – which do not require such relationships (or whatever names are given to these alternative remedies in different jurisdictions);
–explain the statutory definitions of the relationships required for a domestic violence restraining order;

–have the litigant, based on the explanation given, decide which remedy to seek and provide the litigant with the appropriate forms to complete;
–fill out the forms for the litigant, using the litigant’s own words to complete the form. (Most courts do not have staff actually complete the forms, unless the litigants are illiterate, do not speak English, or have some other disability making it impossible or difficult for them to fill out the forms themselves.  What is important here is not the act of filling out the form, but the role that the staff member performs when filling it out.  The staff person acts merely as the scribe for the litigant, writing the litigant’s exact words on the form.  The litigant, not the staff person, decides what to communicate to the court. This is where the staff person is different from a lawyer.  A lawyer phrases the information provided by the litigant in the way that best serves the litigant’s objectives in the litigation.)

–answer the litigant’s questions concerning the form.  If asked, ‘What should I say in this section?’ (for instance, the declaration concerning acts or threats of violence), staff should answer straightforwardly, ‘You should describe in your own words, with as much detail as possible, including the date and time of each incident, exactly what the other person did to you.’  Staff should never suggest specific words to put in the application.  (Of course, this latter statement does not apply to matters such as informing the victim that s/he should put her/his name in the space for ‘Petitioner’ and the alleged abuser’s name in the space for ‘Respondent;’ that is obviously appropriate guidance for staff to provide.

–review an application for completeness, pointing out boxes that have not been checked and sections not completed.  It is appropriate for staff to make a comment such as, ‘Can you be more specific about what s/he did to you on (a particular date)?’ if it appears to the staff member that the declaration is lacking in sufficient detail.  It is also appropriate for staff to explain the meaning of checking particular boxes, for instance, the meaning of boxes asking about requests concerning custody and visitation of minor children, child support, and other forms of relief authorized by a particular jurisdiction’s domestic violence law.  Staff can never encourage or discourage the litigant from seeking particular relief.
None of the above is ‘giving legal advice.’  It is all ‘giving legal information.’  It is perfectly ethical for court staff to do all of these things.

On the other hand, it is wholly inappropriate for staff to refuse to accept an application because it is incomplete or because, in the staff’s understanding of the law, the applicant is not entitled to relief.  Access to justice entails the opportunity to bring one’s petition to the attention of a judge, not a clerk or an administrator.  A staff member can point out to a litigant that the application is incomplete; s/he cannot prevent the litigant from filing it.  A staff member can certainly assist a judge by screening applications and advising the judge of the apparent merit of the application; however, it is the judge’s non–delegable duty to decide whether the application is, in fact, meritorious. 
In sum, Sam and his staff can do most of what Judge Harris wants.  They can provide a great deal of assistance to litigants and increase dramatically the completeness of applications for restraining orders presented to the judge.  However, they cannot refuse to accept incomplete applications or applications that lack merit.  Only the judge can deny relief to a litigant who insists on filing a non–meritorious domestic violence application.  Sam should point out this distinction to Judge Harris and, if Judge Harris gives him contrary orders, should take the matter, as the other respondents have suggested, to the court administrator or the presiding judge.  If his superiors support Judge Harris’ position, Sam should – with notice to all three of them – seek a ruling on the matter from the state’s judicial ethics advisory committee.  Taking this action makes the point that Sam is as concerned about acting ethically in his position as the judges and court administrator are in acting ethically in their positions.
My thanks again to Arnold Shott
, The Honorable Gary Carlson, Mark Weinberg and John Greacen for their observations regarding legal advice.  It always surprises me how never ending this conversation is over legal advice.  Our contributors’ responses demonstrate again show timely discussions of legal advice can be in the court administration community.  If you have an ethical issue you would like to discuss, or if you have comments on this scenario, please contact me at pkiefer@superiorcourt.maricopa.gov.  I also invite you to visit Karl Thoennes’ court ethics website http://www.courtethics.org., where  Karl has assembled a variety of ethical codes.
� Chief Magistrate Shott also wants to acknowledge Racquel Bowden in his court who provided a great deal of assistance. 
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