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How our society, and particularly our justice system, cares for our children is a passionately debated question.  The NACM Model Code of Conduct does not address the court’s work with children separate from any other aspect of court business.  Article IV (f) does call upon us to uphold the law in all our court work. The question arises: how bound are we to the law, particularly when children are in danger?
The Scenario
Walter, a Child Protective Services (CPS) worker, has routinely appeared before Juvenile and Family Court Judge Stevens for years.  Loraine and her daughters (twelve-year-old Samantha and four-year-old Elizabeth) have been one of Walter’s clients for years.
Two years ago, Loraine’s live-in boyfriend, Eric, was accused of sexually molesting Samantha.  After an investigation, Walter determined that there was not enough evidence to recommend the D.A. charge Eric.  Walter did however, remove Samantha from Loraine and Eric’s home and requested Judge Stevens order Samantha into temporary CPS custody, which Judge Stevens did.  Samantha was returned home only after a lengthy out of home placement.
Two years later, Loraine has left Eric and has moved in with Merle.  In a conversation with a police buddy, Walter discovers that Merle was arrested as a juvenile for child molestation.  He has since had the arrest purged.
Walter believes Loraine is establishing a disturbing pattern and now fears for Elizabeth’s safety.  Discussing his concerns with Loraine proves fruitless, so Walter files a petition with the court recommending that Elizabeth be removed from Loraine and Merle’s home before real harm is done.  Judge Stevens issues a temporary order giving CPS custody of Elizabeth.

Loraine subsequently contacts a local newspaper reporter to complain bitterly and persuasively that the courts are persecuting her by taking away her baby Elizabeth.  The paper runs a feature article about Loraine and Elizabeth with the spin of government invading innocent people’s homes and tearing up families no good reason.
Walter feels the heat from the media attention, but he still knows his decision to recommend Elizabeth’s removal is the right one.  Judge Stevens calls Walter for a private chat explaining that Elizabeth’s temporary custody is in serious jeopardy.  Walter knows his plight all too well; he has previously seen Judge Stevens reverse himself in the face of media pressure.  The media does not know about Merle’s juvenile record or Loraine’s history with CPS.
Walter knows that if Elizabeth stays in that house, she will be abused and molested, so he leaks Loraine’s family file to the newspaper, and hints at Merle’s juvenile arrest.  A reporter pursues independent confirmation of Merle’s juvenile arrest, and eventually finds some old neighbors who confirm it.  Elizabeth’s formal custody review hearing however, takes place before the subsequent article appears in the paper.
Judge Stevens determines that Walter’s second–hand information about Merle’s juvenile record is not sufficient to continue Elizabeth’s out–of–home placement.  He orders Elizabeth returned to Loraine and dismisses the petition.
Merle hires an attorney who threatens a law suit against Walter for violating the confidentiality statutes.  With the initial bad publicity and the possibility of a law suit, Walter resigns still believing he did the right thing trying to protect Elizabeth.
Two years after Judge Stevens dismisses Walter’s petition, an elementary school teacher sees  bruises on Elizabeth.  An investigation reveals that Elizabeth has been repeatedly sexually molested. Judge Stevens orders Elizabeth back into CPS custody.  Loraine leaves Merle to move back with Eric.
The Respondents
Mary Lou Des Rochers, Assistant Executive Officer for the Orange County Superior Court in Santa Ana, California; Jim Hutcheson, General Counsel for the Office of State Court Administration in Austin, Texas, and the Honorable Michael Keasler, District Court Judge in Dallas, Texas, agreed to respond to questions on the scenario.
The Questions
Loraine sees this controversy as a struggle between government intervention and citizen privacy.  Can you see Loraine’s point of view?
Both Jim Hutcheson and Mary Lou Des Rochers could see Loraine’s point of view.  Mary Lou saw that without government interference, Loraine’s children would probably still be with her.  Loraine might not differentiate between the branches of government, nor value the balances established to prevent government abuse of power.  Mary Lou thought Loraine could possibly have seen her relationships as perfectly acceptable, and founded on a way of life that she may have experienced.  If Loraine was of age during the Watergate Investigation, she may have viewed the media as her only ally in fighting government.
Mary Lou pointed out that implicit in Walter’s tactical response (raising the pitch of battle and fighting it out in the media), was an admission that he too did not believe the due process system could function effectively.  It is interesting to consider that perhaps Walter and Loraine share a similar belief in this regard, albeit from opposing sides.
Judge Keasler did not see Loraine’s privacy perspective as persuasive.  He asked for what purpose was citizen privacy was being protected?  The right to neglect children?  The right to expose children, either intentionally or negligently to sexual predators?  Society has an interest in children growing up in a wholesome, abuse–free environment.
Should Walter’s concern for Elizabeth outweigh his responsibility to obey the confidentiality law and respect Loraine and Merle’s privacy?
Neither Jim, Mary Lou, nor Judge Keasler thought Walter should have released confidential information to the media.  Judge Keasler said Walter’s concern for Elizabeth properly outweighed his responsibility to an irresponsible mother and a pervert’s privacy, but Walter’s overriding obligation was to obey the law.
What should Judge Stevens have done in the face of this case?
Since Walter was not Judge Stevens’ employee, Judge Keasler thought it unethical for Judge Stevens to communicate with Walter ex–parte.  Judge Keasler said Judge Stevens’ conduct violated the Model Code of Judicial Conduct.  The judge noted that the code warns a judge not to be swayed by public clamor or fear of criticism.   The code also states that a judge shall not engage in ex–parte communications. The commentary to Cannon One of the code states that a judge shall act without fear or favor.  On the other hand, Jim thought Judge Stevens acted appropriately.
Mary Lou said that ultimately, Judge Stevens’ decision must stand the test of time and the law. The chambers chat with only Walter may have been unorthodox, but it did put Walter on notice that more than hearsay would be needed to separate Elizabeth from Loraine. Walter’s assumption that Judge Stevens was responding to media pressure and not acting in accordance with law caused Walter to ignore the basic principles of due process.  Walter took the case to the press rather than to the courtroom, and in doing so diverted an investigation that may well have resulted in what Walter’s instincts told him was necessary to protect Elizabeth.
In circumstances like this one, are juvenile expungement and confidentiality laws morally justified or should they be repealed?
Jim responded that government cannot repeal a law based on a certain specific set of circumstances.  Mary Lou and Judge Keasler said they would favor removing the confidentiality factor.  Mary Lou commented that the confidentiality associated with both the dependency and the delinquency juvenile processes has outlived its value and today seems to serve only as a means of evading accountability for personal actions by minors and adults.
Would society have been better served if Walter had successfully prevented Elizabeth from returning to Loraine and Merle’s custody?
Neither Jim, Mary Lou, nor Judge Keasler thought society would have been better served if Walter had prevailed.  Judge Keasler responded that we all rationalize our behavior.  Professor Michael Josephson of the Josephson Institute of Ethics says we are all ethical in our own eyes.   However, the ends do not justify acting illegally or dishonorably.  The law sometimes gives us some leeway, in that it is subject to reasonable interpretation.  Nevertheless, we must not disregard the law.
What a fascinating and difficult topic to discuss!  My thanks to Jim Hutcheson, Mary Lou Des Rochers, and Judge Michael Keasler for their thoughts on just this knotty area of how we must deal with children, the law, and court’s responsibility.  I would like to hear from you if you have comments about this or any previous columns.  Most particularly, call, write, or e–mail me if you have or know about an ethical concern.  My telephone number is 503.986.5937.  You can write me at the Oregon Judicial Department, Supreme Court Building, 1163 State Street, Salem, Oregon, 97310.  My e-mail address is Peter.C.Kiefer@state.or.us.
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