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This column touches upon an area that isn’t directly addressed in the NACM, ABA, or AJS Model Codes of Conduct.  The question is, “do we have ethical economic obligations?”

As trial court services diversify, we have established economic relationships with an ever widening circle of professional vendors.  Years ago this relationship was mostly limited to contract court reporters called in to assist when the court workloads became overwhelming.  Now most courts deal with a plethora of professional vendors who assist in keeping the wheels of justice turning.  These vendors include treatment specialists and treatment programs, interpreters (particularly those who speak exotic languages), mitigation specialists, court appointed psychiatrists and psychologists, probate accountants, court appointed mediators, court consultants, computer programmers and systems analysts, transcription services.  The list goes on.

Often courts enter into formal contracts with vendors; sometimes not.  Frequently courts are obligated to pay for services rendered; sometimes they approve invoices tendered to another entity (often the county or state).  As the purchasers of vendor services, are we required to exert our demand side pressure for ever increasing numbers of suppliers thus keeping purchasing costs down?  

The Scenario

The court receives approximately 15,000 felony and misdemeanor Driving Under the Influence (DUI) cases filed a year.  Law enforcement officers bring defendants to their stationhouse where a specially trained officer administers a test on the intoxilizer (the device that determines a defendant’s alcohol level).

An integral component of the typical DUI case is the certified expert who testifies on how the intoxilizer works.  In this county there is only Ed and Phil, both retired law enforcement officers with over 20 years of field experience in DUI cases.  Both have attended (and given) numerous seminars nationally on DUI law and sobriety tests; both are considered experts in the operation of the intoxilizer.

Ed and Phil receive $250 for their testimony in each DUI case in which they are called.  On average each testimony takes about 45 minutes; they can testify in three trials each per work day.  Because of politics and history, the court actually approves each invoice and authorizes the payout from a separate account the county established solely for this purpose.   

Only the county certifies DUI experts, but it has been years since it has held a certification test to qualify experts.  The last time the test was given, it was run by the only two certified experts in the county – Ed and Phil.  Although seven applicants took the test, none passed.

As both the prosecutor and public defender are overworked, neither is overly anxious to increase the number of available certified experts.  Privately, they are both happy to be able to blame Ed and Phil’s unavailability for postponing an occasional trial.

Since unexpended funds in the separate account revert back to the county, there is no economic incentive for the court to aggressively step in and change things. Larry, director of the budget office, is concerned with many larger issues, (from health care to new building construction), and doesn’t have the time to delve into why the county pays over $300,000 a year for this particular line item.  Ed and Phil are in negotiations with the budget office for a contract extension to increase their fee from $250 to $275 per testimony.

Court administrator, Carol, has contacted many of her fellow administrators from around the country.  She knows that many jurisdictions enjoy a much larger number of experts available and pay less than her court does for DUI experts.  One urban court pays $150 per testimony partially because they have 12 experts under contract (albeit none as experienced as Ed or Phil).

Carol begins to press Larry to expand the number of available experts by, 1) authorizing a new certification test, 2) arranging for a regular test schedule, and 3) contracting with experts other than Ed or Phil to administer the tests.  Larry points out that there are no allegations that either Ed or Phil have defrauded the county in any way.  Both have reputations for being scrupulous and thorough.  Conducting a certification test would cost at least $20,000.  As evidenced by the results of the last test, the quality of testimony may even deteriorate, possibly cause mistrials, and add to the county’s costs in the long run.  With all these negatives, Larry asks why the county would waste its time on such an endeavor when there isn’t a problem.  Carol responds that she and Larry have an ethical responsibility, as stewards of taxpayer money, to negotiate for the lowest cost possible cost.  Although managed properly, the separate account could definitely be managed more prudently.

The Respondents

I asked Jim Murchison, Court Administrator for the Marion County Trial Courts in Salem, Oregon, Janet Cornell, Court Administrator for the Scottsdale Municipal Court in Scottsdale, Arizona, Jeff Amram, Court Administrator for the Clark County Superior Court in Vancouver, Washington, and Frank Maiocco, Director of Administration for the Kitsap County Superior Court in Port Orchard, Washington, to respond to this scenario.

The Questions

Have you had experience with situations similar to this?

Jim Murchison responded that while this scenario is not an every day issue, this situation is very real.  “In fact, in my Court we are currently addressing a similar situation, with increasing costs, a limited resource pool of providers, and a need perceived by some members of the Bench, for tighter controls on the funds used for these services.”  

Frank Maiocco noted that this is a familiar experience in rural courts where distance and/or location precludes adequate resources.  “I have experienced it particularly with regard to securing certified interpreters.  Unfortunately, the travel time and expense associated with less urban or remote areas, coupled with the limited number of individuals who possess the required certification, tends to increase the cost of services that might be, otherwise, paid at a lesser rate in more metropolitan areas.”   

Does a court have an ethical obligation to lobby for the kinds of changes that Carol is proposing?

Frank thought that a court has an actual ethical obligation to lobby for the kinds of changes Carol is proposing.  “Court personnel are charged with performing assigned duties fairly, impartially, diligently and beyond reproach.  Courts are also charged with conducting operations in a manner that not only avoids impropriety, but also the appearance of impropriety.  By not ‘asking the question,’ the court in this scenario risks public accusations that it has violated both, by: (1) failing to routinely scrutinize expenditures and seeking the best price/best value; and, (2) paying a higher rate to a minimal number of vendors, apparently without the benefit of a formal procurement process or resulting contract.”

Janet Cornell characterized the court’s obligation as a combination of ethical and operational due diligence in insuring processes are doing what they are intended to do and are honed to the best degree possible for operational efficiencies and management of limited governmental funds.  
Jim agreed that as a public official with fiscal responsibility, Carol has an obligation to assure the court manages public funds in the most responsible manner possible, although that does not always mean the ‘cheapest way possible’. “Given that [Carol] is aware of other jurisdictions with similar situations wherein the cost is significantly lower, she should look into the differences, and assess whether a recommendation to change is reasonable.”

Jeff Amram thought that Carol has an ethical duty to insure that experts are appointed by the Court in an impartial manner.  “That would seem to imply that she do what she can to see that the same two experts do not have what appears to be an exclusive, perpetual hold on this work (to say nothing of an influence over others who might aspire to compete for the work).”

Does a government have an obligation to pursue lower costs even if it could disrupt operations?

Janet said that a court (and a court administrator) is obligated to partner with the local government and ensure that public dollars are not wasted.  “The natural challenge will be (here is the real 'rub') maintaining the status quo, assuming that the process which may have been established many years ago (and was endorsed by the presiding judge or judges as a whole) is sufficient for today's needs and case volumes, the time constraints to attend to this particular issue, and the interwoven way in which cases make their way through the justice system involving not only the court, but the law enforcement, attorneys (prosecution and defense), and other service providers.”
Jeff said that governments often aspire to assure citizens (taxpayers) that they are good stewards of funds to which they are entrusted by publicly seeking requests for proposals, by accepting sealed bids for services and by opening the bids for services in public meetings.  “After all that, sometimes the lowest bidder doesn’t get the work-hopefully for well-documented reasons such as the interruption or disruption of services to the public.”

Jim agreed that government has the responsibility to pursue proper stewardship of public funds.  The fact that the balance of funds reverts to the county is irrelevant; the use of the funds expended is the issue.  “Lowest cost is one of the numerous factors to be considered, but is not definitive.  Many other factors must also be weighed, including efficiency.”  He went on to say that the final decision on whether to change the current process is one of balancing cost, efficiency, practicality, and yes, even politics.  “The county may not be in the position to act on [Carol’s] recommendations at this time.  That does not mean that she should not present her recommendations.  Even if it is merely laying the foundation for action later, it is still worth the effort.”

Frank warned that government has an obligation to pursue lower costs only as long as there is significant long term or broad value to be gained.  “In the present scenario, I’m not sure Carol has sufficient information to move forward with her proposal.  There is no evidence that suggests that additional ‘certified’ experts will be found in the local market if the certification exam is offered.  Asked differently, will the expenditure of $20,000 in County funds to conduct the certification test net a sufficiently-competitive pool of service providers?  If not, then Carol’s proposal will cost more in the grander scheme of things.”

What are the limits of Carol’s obligation?
Janet, Jim, and Frank all agreed that although Carol has a obligation to investigate ways of lowering costs, and to present her findings to the County, the decision is ultimately Larry’s.

Janet reiterated that Carol must show due diligence.  “She may need to back off after examining and evaluating, with or alongside Larry, the possible alternatives. She and Larry may determine that the current process is sufficiently meeting the needs.”

Jim said, “I do believe that she has the obligation to raise the issue, present her research, present alternatives with cost/impact/etc, and discuss the entire situation with the appropriate parties.  Then she has conducted herself appropriately, and met her obligations.  Professionally, she is not the funding body or the policymaker.  But she has done her part in being responsible, and has met her ethical responsibility for fiscal and operational accountability.”

Frank advised, “To preserve public trust and confidence in the courts, Carol must ensure that the court fiscally operates beyond reproach.  If the County chooses to assume the responsibility for authorizing payment, and the court is relieved of this responsibility, Carol still has an obligation to raise the issue and justify her position, but, ultimately, Larry’s authority, founded in the executive branch of government, is free to act as he sees fit.”

Jeff said, “. . . Carol, being a knowledgeable, ethical manager with other things to do, will probably assist Larry in broadening the pool of intoxilizer experts to the extent she can. She probably will not overstep the limits of her authority because she is aware that to do so may cause her impartiality to be questioned.  She is also aware that Larry lives in the same ethical universe as she and may have more pressing ethical battles of his own to fight.”

Thanks again to Jim Murchison, Janet Cornell, and Frank Maiocco for their thoughts and opinions on this scenario.  I would like to hear from you if you have comments about this or any previous columns.  Most particularly, call, write, or e-mail me if you have or know about a situation involving an ethical concern.  My telephone number  is 602.506.1447.  You can write me at the Maricopa Superior Court, Criminal Department, 101 West Jefferson Street 85003.  My e-mail address is PKiefer@superiorcourt.maricopa.gov. 
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