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It seems a cliché to say that we, as managers, are often asked to make difficult decisions based on incomplete information, however it is a reality with which we are regularly faced.  Occasionally, these difficult decisions have ethical implications. 

The Scenario
Court Administrator Jane’s Criminal Section Supervisor, Ralph, hired Pat eleven months ago.  Pat is quiet and does not normally socialize.  He has worked criminal arraignments and warrants for almost the entire time employed in the court.  Pat’s one–year probationary period is almost complete.  Jane and Ralph must decide whether or not to keep Pat on permanently.

Four months ago, a local anti-government group allegedly filed bogus liens against several prominent government officials including two judges in Jane’s court.  The group’s members strongly believe themselves to be patriots attempting to bring government back to its true course.

One of the two judges, Judge Rebecca Williams, became very concerned about the lien against her, since she was in the midst of selling her house; when the bogus lien was discovered, the buyers backed out.  Since that time, the judge has had to drop the price of her house by $15,000 and she still has not secured new buyers.  The Judge spent five weeks calling and writing letters to have the lien removed.

Unbeknownst to the public, secret indictments have been issued for two of the group’s leaders.  Although police have searched for the leaders, no arrests have been made.

Three weeks ago, Ralph told Jane that two of his other employees reported that Pat had expressed some strongly held political views.  Both employees, (separately) revealed that Pat expressed a strong affiliation with the suspect anti-government group, and one employee said Pat even hinted that he may be a member of the group.  Ralph pointed out to Jane that Pat has had access to the court’s secret indictments, including the two against the anti-government group leaders.  The police believe the group leaders were tipped off and have since fled the state.

At Jane’s request, police investigated Pat’s potential involvement.  The police found no conclusive evidence that Pat shared ever knew about the indictments or told anyone of their existence.  During the investigation, Ralph moved Pat to a job not regularly accessing the secret indictments, but criminal is small enough that Pat could still access the indictments no matter what job he performed.

Jane and Ralph meet with Pat, at which time Ralph asks Pat directly if he is affiliated with the anti-government group.  Pat responds that it was none of the court’s business.  Jane reminds Pat that he is an officer of the court.  Pat reminds Jane that no one ever required him to swear to become a court officer.  (An oversight Jane plans to remedy immediately.)

Jane knows that if Pat passes his probation, termination will become much more difficult.  Jane and Ralph will have to draw up work improvement plans and demonstrate job related violations.  Additionally, Jane knows that if Judge Williams even gets a hint that Pat is part of the anti-government group and Jane lets him pass his probation, Judge Williams will demand Jane’s resignation for poor management.

Jane decides that keeping Pat on is not worth the risk and orders him terminated, citing incompatibility with the work unit.  Pat protests but termination during probation is non-appealable.  It is unclear whether Pat could have successfully sued but he chooses not to pursue the issue.

A year later. . .  
One of the anti-government group leaders is arrested and confesses that he was tipped off by an informant working in the court.  Pat has not been seen or heard from for several months since his termination.

The Respondents
I invited Steven Steadman, District Court Administrator for Seventh Judicial District in La Crosse, Wisconsin, The Honorable Robert A. Haase, Judge of the Winnebago Circuit Court in Oshkosh, Wisconsin,  and Eric J. Halvorson, Deputy Court Administrator for the Scottsdale City Court in Scottsdale, Arizona to give their opinions on Jane’s and Ralph’s actions, and the dilemma facing them regarding Pat.

The Questions and Comments
Assuming the allegations are true, do you think Pat violated his responsibility to the court?
Eric Halvorson asserted that although Pat was not sworn as a court officer, he, like all court employees, has a civic and ethical obligation to conduct his outside activities as to minimize conflicts with his judicial branch employment responsibilities.  Being a member of an anti-government group was in total conflict of, and incompatible with, Pat's court job.  How can one work for government and share anti‑government beliefs?  Pat cannot serve two different masters.  Although Pat might have thought he was being a responsible citizen by participating in this group, Pat violated his civic duty.

Steve Steadman said that Pat’s association with any group outside of his employment is not a factor, although he may have, in fact, engaged in criminal activity.  Pat had a civic duty to the court and he violated that duty.

Judge Haase said that revealing confidential information is a violation of Pat’s duty of loyalty regardless of his political views.  Pat certainly had a duty to preserve the court’s confidences (assuming he was told this).

Does Jane have a responsibility to respect Pat’s privacy?  What obligation does Jane have to  Pat, to her court, and to Judge Williams?
Judge Haase commented that Jane must respect Pat’s privacy but can consider his lack of candor in her termination decision along with all the other information which tends to raise a reasonable suspicion of disloyalty.  Jane’s obligation to the court is to hire employees who will maintain the confidentiality of information to which they have access and not use it for personal purposes.

Steve responded that Jane’s obligation is first to the court and the court’s mission.  Pat’s expectation of privacy was compromised by his actions not Jane’s.  Eric thought that Jane has a responsibility to respect Pat's privacy up to a certain point.  However, assuming the allegations are true, Pat's right to privacy does not outweigh Jane's civic or ethical responsibility to effectively manage the court and to preserve and protect justice.  Pat jeopardized his right to privacy as a court employee when he failed to uphold the integrity of the judiciary in his active membership in one of these groups.

Knowing what Jane knew, was she justified in terminating Pat?
Steve, Eric, and Judge Haase all thought Jane was justified in making the difficult decision to terminate Pat during his probationary period.  Steve goes on to say that Jane was also justified in notifying law enforcement.

Would your answer to any of the above questions be different if the anti-government group leader completely exonerated Pat?
Steve said that the main problem was that Pat was not cooperating, and was indicating that he was indifferent to the court’s core mission. Eric observed that two court employees had independently revealed that Pat expressed a strong affiliation with an anti‑government group.  One of these employees said Pat hinted that he may be a member of the group. Allegations such as these must be taken very seriously by the judiciary, and terminating a probationary employee, despite having only limited information in this type of situation, may be the cost of doing business to ensure the proper administration of justice. 

I want to acknowledge Steve, Judge Haase, and Eric for their thoughts regarding this situation.   The specter of anti-government groups affecting the court system is real and present.  Dealing with these groups while maintaining courts’ essential mission is difficult. It raises a host of issues.  This scenario is just one example of the issues with which we struggle.  As always, I want to hear from you with your comments on this column, or any previous columns you have read.  I also want your ideas about future columns.  You can write to me in care of the National Center for State Courts or e-mail me at  Peter.C.Kiefer@state.or.us.
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