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I have often related scenarios that involve individuals and how they react to difficult ethical issues.   We should also take some time to consider the ethics of our court system as an institution.  We, as an assembled group, are forced to shoulder the responsibility for how our institutions react to the day–to–day dilemmas. 

The Scenario

Charles comes in to see Betty (the court information clerk) and to tell her that he was arrested five years ago on drug possession.  The prosecutor declined to file charges against him at that time. Now, five years later, he is applying for his nursing license.  The Nursing Review Board pulled up Charles’ record, and discovered the old arrest.  The board is now turning down Charles’ application. 

Charles has gone to the police Department asking for his arrest to be deleted from their computer; they said they don’t simply delete arrests.  Their records do not show whether or not the arrest resulted in charges being filed.  Charles then went to the prosecutor’s office asking for some documents clearing his name.  That office said they have seven years to file charges if they so desire, and they have no intention of relinquishing their option.  Now Charles is at the court asking for either the court to expunge the arrest, or a document saying that that no charges were ever filed in his arrest.

Betty tells Charles that in this state, arrests cannot be expunged so there is no way to erase the arrest from his record.  The court does not even maintain arrest records (only filed cases) so it has nothing to erase even if it could.  The court doesn’t issue documents saying things like “the arrest was cleared” or “no case has been filed against a defendant.”

Clearly this arrest (which went nowhere for five years), has dramatically hurt Charles’ life, and he sees no way to correct it.  Charles becomes hysterical, screaming how the court lacks integrity, and it is just this kind of unfeeling, bureaucratic stunt that causes Americans to have no trust or confidence in the courts.  Charles is escorted out of the courthouse.

Betty ponders what has just occurred.  Even though he went hysterical, Betty wonders if Charles has a point.

Commentary 

This scenario was one of three that Karl Thonnes and I presented to a group of NACM attendees at last summer’s conference in San Francisco.  The discussion was lively and strongly held opinions ran along two themes.  Some attendees felt that Charles’ situation was really not the court’s problem.  The court as an institution performs its function; citizens must deal with the results. Other attendees strongly believed that Charles’ dilemma was indeed the court’s problem.  The court’s reputation is at stake in how it deals precisely with people like Charles.  One suggestion was that Betty should write down the specific set of facts surrounding Charles’ arrest and the lack of prosecution to date.

Respondents

I called upon Eric Silverberg with the Pima County Superior Court in Tucson, Arizona; Mitch Michkowski, Civil Court Administrator at the Maricopa County Superior Court in Phoenix, Arizona, and Mary Bucci, long–time court administrator currently in Washington, D.C. to respond to the questions.

Questions 

Do we have an ethical issue here and if so what is it?  Have you ever experienced a situation similar to the one described?
Eric Silverberg replied that he actually had a similar experience where he wrote a note to the DHS Applications Office for an alien who appeared at his office.  “As best I could determine, the alien indicated that she had an appointment with the applications office at DHS to determine whether she could remain in the country with legal permanent resident status.  She said DHS thought that the immigration court had ordered her removed from the country.  DHS could easily determine whether this was true or not, however as a matter of customer service I prepared a certified letter that indicated I could find no record of any immigration court having her removed within the past 15 years, 15 years was the length of time for which accurate automated records existed.”

Mitch Michkowski questioned whether Charles’ dilemma was ethical or procedural.  “It could be plausibly argued that perhaps other (non-court) agency guidelines and policies ought to be altered so that circumstances in this category could be addressed, and one could reasonably argue that those policies are more contributory to the blame (e.g. holding open an option to file charges for seven years would seem to me a bit excessive).  However, again, it would seem that the court, as well as all of the agencies Charles contacted each operated within their allowable guidelines and authority.

Mitch said that for a question to rise to an ethical debate, one needs to consider to what extent one’s position is at odds with generally accepted contemporary moral values.  “‘Charles’ dilemma never approached this playing field.”

Mary Bucci, on the other hand, did see Charles’ dilemma as an ethical issue for the courts.  She believes that the problem falls well within the realm of the courts’ in its role as providing access to justice.  “Citizens come to us for recourse and refuge and we provided none here.  As court employees we all know that the general public does not  always understand how the different justice partner agencies work and who has responsibility over what aspect of the system.  I can easily see how Charles would feel that we are a bureaucratic, unfeeling agency as a result of our response (or in his view, lack of response) to his plea for help.”  

What are the practical implications of people receiving this sort of treatment?
Mary thought Charles’ dilemma impugns the reputation of the courts.  “The courts wanting to maintain a reputation for individual justice, should strive to not be viewed as a bureaucracy.  This is difficult in a large urban court with thousands of cases being filed each year and budgets in many jurisdictions not growing at pace with caseloads.  We should applaud Betty’s desire to help the citizen in front of her and give her the tools to do just that.”
If this really is a situation we should solve, how would we solve it?

Mitch saw Charles dilemma needed to be heard by a sitting judge.  “Judicial Officers embrace great authority and are uniquely in a position to interpret statutes, laws and procedures, through the powers granted to them to make decisions affecting life, liberty, and everything in-between.  Betty, (the court information clerk) in my estimation, erred in enlightening Charles of his procedural right to file his case with the court thereby forcing an impartial judge to rule accordingly.  In the end, Betty committed a procedural error—at best by providing inaccurate information.
Mary saw that we could adopt a two-pronged approach.  “First is the immediate issue of Charles.  I don’t see anything wrong with putting together a clear form letter for citizens in Charles’ situation that states the facts that although the police did make an arrest, the prosecutor filed nothing with the court and therefore Charles has not been charged with committing any crime.”

“To address the larger issue, I think we could educate professional groups about the specifics of our system and how we work together and what certain terms mean, etc.  Court administrators could make presentations to Chambers of Commerce, Rotary groups and other venues where professionals with a role in the structure of the community come together.”
Thanks again to Mary Bucci and Mitch Michkowski for their thoughts and opinions on this scenario.  I would like to hear from you if you have comments about this or any previous columns.  Most particularly, call, write, or e-mail me if you have or know about a situation involving an ethical concern.  My telephone number is 602.506.1447.  You can write me at the Maricopa Superior Court, Criminal Department, 101 West Jefferson Street 85003.  My e-mail address is PKiefer@superiorcourt.maricopa.gov. 

