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For a couple of years now, I have written scenarios about work and life in the court community.  Routinely, I "sterilize" each scenario's background, occasionally combining two or more actual episodes.  "Sterilizing" removes the connection to actual occurrences and focuses the dialogue on the ethical themes at hand.  Often, the results are discussions intentionally placed in the ethical grey zone.  Respondents, at my encouragement, speculate on hypothetical options.

This story is different.  This story is an actual incident based upon interviews and news articles as told from the perspective of the court administrator who lived through it. The story was widely reported in the media.  For reasons I will go into later, I have once again "sterilized" the story, changing the participants' names.

This story needs no pointers to the ethical themes.  It allows us to see a side of the ethical debate we rarely touch upon: the shear human cost of "doing the right thing." 

That Fateful Evening 

Court Administrator Jane remembers that it was just a strange situation.  She does not normally clerk in the courtroom anymore but agreed to sit as clerk late on a Friday evening allowing the rest of her staff to attend a shower for a fellow employee.  About 6:30 p.m., the judge Jane worked for (who had been on the bench for about six weeks), a prosecutor, a defense attorney, and Jane were relaxing in a private area of the clerk's office, waiting for a jury to return a verdict in a drunk driving case.

The judge said he thought he would walk across the street for a "half rack" of beer and asked the group what kind of beer they drank.  Jane replied that she did not drink beer while working, but honestly thought the judge was joking.

The judge returned with a half case of beer, handed one to the prosecutor, one to the defense attorney, and offered one to Jane.  She refused saying she thought the judge was crazy.  The judge once again encouraged her to take a beer. When Jane refused a second time, giving the judge a look of disgust and returning to work, the judge called her a "wuss."

After the jury returned a guilty verdict about 8:00 p.m. that evening, with the defendant still in the courtroom, the judge asked if they were off the record.  From the bench, the judge explained to the jury that attorneys often like to talk with jurors after trials are over.  He invited the jurors to retire to the jury room where they could all discuss the case over some beer.

Jane saw the look of shock on the faces of several jurors; others betrayed expressions that they saw no problem with the invitation.  The judge, the prosecutor, and three jurors proceeded into the jury deliberation room with the beer.

Jane protested saying she needed the group to leave so she could close up the building.  Later, she met the judge once again as he entered his car, beer in hand.  Jane again told the judge she thought he was crazy.

Doing the Right Thing

Jane never doubted her next move. As a city employee, she knew she was in the middle of a potential libel situation.  If the drinking had taken place completely in private, Jane said she probably would have merely asked the judge (in no uncertain terms) to accompany her to the city manager's office ensuring that the incident would never again happen.  However, seeing the judge driving while drinking was too far beyond the pale to tolerate.

The following Monday morning, Jane went to the city manager's office, and then to the assistant city prosecutor who had accepted the beer from the judge.  The prosecutor pleaded with her to take the matter no further as he did not see the incident as significant. Jane viewed herself and the prosecutor as equals, having worked together for a couple of years.  She actually thought the prosecutor had felt coerced into a situation he could not remove himself from gracefully.  It was too late to ignore what had happened.

Although the city manager would definitely reprimand the judge, and possibly ask for his resignation, one way or other the incident would come to the attention of the Commission on Judicial Conduct. The city manager quickly took control of the matter.  Investigators from the commission were out the very next day.

The Consequences

Jane was unprepared for the commission's intimidation. Investigators demanded to know every incident Jane could recall involving the judge; even those going well beyond the scope of the immediate incident.  The investigators threatened to come back on Jane herself if she left anything out they later discovered. The investigators also forbade Jane to speak about the case to anyone while it was pending.

The tension was unbearable as Jane was forced to work side by side with the judge for over two months while the investigation slowly and secretly slogged along. Although both Jane and the judge knew of the ticking time bomb, neither of them dropped a hint to staff.
In a way, it was easier when the investigation finally went public.  At last Jane could speak to others freely as she was just another witness to the incident.  She was unprepared for the belittling barrage from the media its affect on the staff and the court.  News crews circled the courthouse and Jane's home for weeks after the story broke. The headline from one national journal read "Judge Found Guilty by a Jury of His Beers." Another proclaimed that the judge had earned a seat on the, "unofficial state court of high kookiness."  As this judge was the second one to leave the court under a cloud, many stories took the spin of the two judges in the court's recent history being, "dumb and dumber."  Defendants routinely came to the clerk's office counter asking staff for a beer. 

Also, Jane was personally unprepared for months of second guessing, hate calls, and rejection by her peers and superiors.  Many blamed her for not notifying city officials sooner.  Others accused her of starting a "witch hunt."  Anonymous telephone calls accused her of being a "backstabbing bitch."   A number of court administrators disagreed with her decision. She lost professional relationships and respect.  Judges shunned her.  For a time Jane became despondent because, since (in her own words), "she did everything she should have and still got slammed."

Looking Back

Her advice to us if faced with the same situation today?  She would have been more adamant with the judge that Friday evening.  She would have told him, "you can't do this!"

There is no clearly "right" path to take, or rather there was clearly no path that is both "right and easy."  Jane, as with many of us in court administration, had difficulty separating loyalty to the court as an institution with personal loyalty to the judge and what the judge represented. She said she felt like Brutus, since she truly respects judges.

Likewise, it cannot be denied that this story chipped away at our nation's confidence in the courts as a fundamental democratic institution.  This is true, even though the mechanism worked effectively (albeit harshly).
Could We Be So Brave?

This story leaves me with a myriad of questions some logistical; some soul searching.

Who of us is prepared to withstand what Jane went though when faced with choosing the right path?  Who of us is prepared to endure the consequences foisted upon our friends, our family, our coworkers, and the court for which we work?

Could one less confident in their position with the court be as brave as Jane?

Could the outcome have differed if the judge had wielded more power in the justice community?  Would any of us be as daring if the chances of tarnishing our personal reputations were even greater?

Can we accept a social structure where, "doing the right thing" results in such emotional damage?  What can we do to correct this?

Can we craft a social structure to resolve these problems without provoking the electorate to question the fundamental worth of these democratic institutions?

There is a sad postscript to this column.  After completing the story and allowing "Jane" to review it for accuracy, she said that attorneys involved in the incident had demanded the story be suppressed. Those attorneys wanted the story suppressed, not because of it's inaccuracy, but to protect the city from possible future legal action.  They threatened punitive action, not upon me, but upon "Jane" if the story ran.  Therefore, to shield "Jane" from additional personal pain, I have altered the characters' names in the story and eliminated the court's actual location. "Jane" knows who she is and I thank her for choosing the right path, as arduous as that path turned out to be.  We all know she has turned out to be a genuine hero.

I am interested in your thoughts on this column and ideas you have for futures columns.  Please feel free to write to me in care of the National Center for State Courts.  You may also email me at Peter.C.Kiefer@state.or.us.
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