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Our Court’s Human Resources Department recently gave a very good presentation on illegal workplace harassment.  It discussed different types of illegal harassment, but it got me to thinking about what the presentation called “borderline areas.”
The American Judicature Society’s Model Code of Conduct (AJS), forbids court employees from discriminating based on, “race, religion, national origin, gender, sexual orientation or political affiliation . . .”
 The 1990 NACM Members’ Model Code of Conduct widens the AJS prohibition to include, “color, and other groups protected by law.”
  The 2007 NACM Court Professionals Code extends the previous prohibitions to contain, “age, language, marital status, socioeconomic status, and physical and mental challenges” and it also adds a more general admonishment for the court professional to, “. . . conduct his or her work without bias or prejudice,” an admonishment that goes beyond the limited prohibitions of the AJS and 1990 NACM Codes.

The difference in the codes raises the question: must we ethically avoid discrimination if not legally prohibited?  The side issue: is the more limited scope of the AJS Code more appropriate or is the more expansive admonishment of the 2007 NACM Code the better path?
The Scenario
Jerry manages a department in a large metropolitan trial court with 50 staff, six leads, and three supervisors.  Two years ago, after smoking two packs of cigarettes a day for most of his life, Jerry’s father died from lung cancer.  After his father’s death, Jerry became a fanatic about people not smoking.  He started sharing that smoking was a disgusting habit.  He freely asked job candidates if they smoked.  Candidates who said yes were not offered a job.
Helen, one of Jerry’s staff leads, has tried to quit smoking dozens of times.  She chewed nicotine gum, used the patch, and even tried hypnosis: nothing has worked.
A supervisor position comes open for staff only; both Helen and Phil, another staff lead, apply.  Though Helen has about four more years of court experience and has occasionally served as temporary supervisor, Phil gets the position.  Officially Jerry writes on the selection criteria form that Phil interviewed better showing himself to be a more dynamic thinker.
Helen later confronts Jerry privately accusing him of bias.  After a heated argument Jerry admits only that he completely disapproves of Helen’s smoking.  He advises her to get some serious professional help.  Helen replies that she has sought professional help, but to no avail.  Jerry shares with Helen that she has no career future in the court as long as she continues smoking.
Helen goes to the Human Resources Office confident she will get Jerry’s arbitrary and biased decision overturned.  Mike, the HR director, starts off by telling Helen that Jerry only admitted privately to his discrimination; it is questionable whether Jerry will publicly confess that he had based his decision on anything but the interview results.  Helen however is dumbstruck when Mike also advises that discrimination based on a non-protected area (e.g. smoking) is not specifically prohibited. Jerry cannot be sanctioned for his no-smoking rant.  Assuming he admits to the tirade at all, a decision based on smoking does not specifically violate the rules.
Helen vainly tries to challenge Mike’s reasoning.  She asks about other non- or semi-protected groups such as the over-weight?  Mike replies that if a candidate has a bona fide medical condition (supported by a physician’s note), that candidate would receive protected group status; if not, no protection.  Defeated, Helen returns to her workstation.

Respondents

Pamela Ryder-Lahey, Director of Court Services for the Provinces of Newfoundland and Labrador, Canada; Suzanne James, Trial Court Administrator with the Howard County Circuit Court in Ellicot City, Maryland; James Murchison, Trial Court Administrator for Third Judicial District in Salem, Oregon; and Gwendolyn Lyford, Area Court Administrator in Anchorage, Alaska, have agreed to discuss Helen, Mike, and Jerry’s issues.
Questions:

Could this happen in your court?  What would you do if faced with this situation?

Pam Ryder-Lahey, Suzanne James, and Wendy Lyford all said that this situation would not occur in their courts.  Pam pointed out that Canadian human rights legislation prohibits discrimination of any sort.  In addition, her court staff are unionized and collective bargaining agreements address discrimination.  “Our recruitment policies specifically advise staying away from personal questions during recruitment.”

Suzanne James admitted that her court’s personnel rules and ethical codes do not address this situation; still it could not occur.  “Our Court’s judicial and administrative leaders have instilled an atmosphere emphasizing the support of our staff’s professional abilities and minimizing the importance of personal characteristics that do not relate to job functions or public trust and confidence.  If faced with this situation as the Court Administrator, I would advise Jerry and the HR director that Jerry’s past attitude, words, and actions were most unfortunate and immediate correction was needed.”
Wendy said Alaska’s merit selection system rules require selection, promotion, performance evaluation, retention, and discharge to be based solely on knowledge, skills, and abilities.  She did add, “I’m confident that our combination of training and HR department review successfully prevents this type of decision-making in our system.  At least we’ve learned not to talk about non-merit reasons for a hiring decision!”
Jim Murchison shared that he has witnessed persons not hired or promoted for reasons similar to those described in the scenario (e.g. smoking, drinking, too “active socially," an "unacceptable lifestyle").  “There is usually enough subjective room in the selection process to hide behind, but the choice may well be for the wrong reasons.  The problem is that the Law protects certain activities, but there can be a difference between the legal thing to do and the right thing to do.”
Do we want to promote an anti-smoking attitude or discourage it?

Wendy thought the best way to promote healthy habits is through incentives, positive leadership examples, and encouragement.  “A small discount at local health clubs has been available to [our] employees.  At times, we’ve had on-site Weight Watchers programs.”

Suzanne saw the decision to smoke as a lifestyle choice. “If we permit discrimination on this basis, do we also extend this discrimination to those who do not exercise enough or who have fried foods as a major portion of their diets?  We are the Court.  We, of all organizations, should take the high road on applying work-related criteria to work-related decisions.”  

Pam agreed with Wendy and suggested that the court should promote wellness programs to help employees.  “This bias should not have been brought into a competition unless Helen's smoking was interfering with her work performance.  From the information that we have, it appears that Helen's other skills were not taken into consideration.  As court professionals, we should not be promoting or encouraging discrimination on any grounds.”

Jim said that an employer can control activities in the workplace, like prohibiting smoking or drinking on the job, but that does not mean the employer should be able to control conduct outside the workplace.  “Of course, having said that, there are always gray areas, like unlawful conduct.  An employer may have a zero-tolerance policy on drug use, and a dirty u/a results in termination even though the activity is away from work.  The argument, of course, is that the drug use may impact on-the-job performance, but there is no requirement to prove that impact; the zero-tolerance policy is enough.”
Can you empathize with Jerry’s position?
Suzanne conceded that she personally empathizes with Jerry’s dislike of tobacco, but not his treatment of smokers.  “I am allergic to smoke and have had to make this distinction for decades.  I would hope that those in Jerry’s position would do the same.  We would all see the error in giving reduced service to a member of the public who smokes.  Why would we discriminate against staff for this same legal habit?”

Although a non-smoker himself, Jim could also empathize with Jerry's position. “I would prefer that no one smoke, but that is beyond my reasonable range of responsibility.  For me, it is ethically inappropriate for Jerry to impose his personal moral standards on his employees.  It doesn't fall into the protected class category as being unlawful, but it is simply not an appropriate factor to consider.”
Pam pointed out that bringing personal bias into the competition flaws the process.  “[Jerry’s] bias interfered in selecting a person for the job and allowed indiscretion to enter into the process that should not be there.  Jerry compounded the problem by telling Helen that she has no career future with the Court as long as she continues to smoke.”  

 

Pam also pointed out that HR Director Mike made matters worse by sharing inappropriate information with Helen. “[Mike] should have intervened and had the competition overturned and redone as the process was flawed.  “. . . the Court will be in a precarious position if this information became public.  Courts constitutionally are neutral and unbiased.  So how could a Court conduct and condone a biased and flawed process that affected the livelihood and career path of its employees?”
Wendy had more sympathy for smokers, who are sometimes accused of taking excessive breaks.  It may be that their breaks are more obvious than other employee downtime.  “How many of us haven’t had to deal with an employee with excessive personal telephone calls, e​mails or Internet usage?  How about frequent coffee breaks and office gossip sessions?  Employees find other ways to expend work time on non-work activities that aren’t as easy to track as ‘smoke breaks.’”

Should we take another look at our ethics codes and our personnel rules?
Suzanne recommended adherence to the broader discrimination prohibition found in the 2007 NACM Code.  “Canon 1.3 states concisely what should be our goal, to ‘. . . conduct his or her work without bias or prejudice.’  I would suggest, however, that common sense and our professional identity as the branch of government responsible for applying the law against unjust discrimination would equally motivate us.  It is difficult to see how either staff or public would respect our leadership if we allow emotional biases to guide personnel decisions.”  

Jim did not think we can rewrite our laws, personnel rules, and ethics codes to cover every situation.  There will be disagreement on many topics like this.  “We simply need to be more reasonable in our professional decision-making, and remember that an employer cannot and should not control every aspect of each employee's life.  The employment relationship needs to focus primarily on the performance in the workplace.”

Pam said that Mike has allowed discrimination into a recruitment process.  “This eventually, if not already so, will become known throughout the court and will impact negatively on morale. . . if you can discriminate on the smoking issue, what about the obesity issue?  Other issues?  The list and discrimination could go on.”

My thanks to Wendy, Suzanne, Jim, and Pam for their insights regarding problems we might encounter when we stray from using just knowledge, skills, and abilities in hiring and promoting staff.  Courts must use on-going training to guard against using extraneous characteristics in personnel decisions. If you have an ethical issue you would like to have discussed, or you would like to comment on this scenario, please contact me at pkiefer@superiorcourt.maricopa.gov.

� My thanks to Brenda Varty Bly for her invaluable editing assistance.


�American Judicature Society’s Model Code of Conduct, Section V (E)  


�1990 National Association for Court Management Members’ Model Code of Conduct Article IV (D) 


�2007 National Association for Court Management Court Professionals Code of Conduct. Canon 1.3.  Interestingly, the 1990 NACM Code omits sexual orientation; both the 1990 and 2007 NACM Codes omit political affiliation.


Both the 1990 and 2007 NACM Codes includes “catch all” terminology.  The 1990 code includes the prohibition against discriminating against “other groups protected by law”; the 2007 code prohibits discrimination against groups “including but not limited to . . .”
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